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CORPORATIONS NOT FOR PECUNIARY 
PROFIT HOLDING MEETINGS OUTSIDE 
OF THE STATE OF THEIR DOMICILE. 


It long has been held that “‘a corporation 
can have no legal existence out of the 
boundaries of the sovereignty by which it 
was created.” But this does not mean that 
it may not do business in another state, 
where it is recognized by comity. It means 
that it cannot perform a corporate act under 
authority of the law of a foreign state. 


In a recent case it was held by the IIlinois 
Supreme Court that a medical association, 
organized as a corporation, may elect its 
trustees, through delegates, without the 
boundaries of the State of Illinois, its home 
state. People ex rel Hoyne vy. Grant, 119 
N. E. 344. e 


This ruling reverses that of the Illinois 
Appellate Court reported in 182 Ill. App. 42, 
both courts citing Derry v. State Council 
J. O. U. A. M., 197 Pa. St. 413, 47 Atl. 
208, 80 Am. St. Rep. 838, the Appellate 
Court rejecting and the Supreme Court 
approving its reasoning. 


Illinois Supreme Court says: “Corpora- 
tions not for pecuniary profit have no cap- 
ital stock and pay no dividends. Many of 
them have constituent associations (as is 
the case with the American Medical As- 
sociation) throughout the various states of 
the Union and hold national meetings at 
stated times, composed of representatives 
selected by the constituent associations. 
The life and success of such corporations 
depend upon their being able to hold, and 


in holding, meetings and transacting busi- 


ness at various places selected throughout 
the United States. The reasons and neces- 
sity for applying a different rule with re- 
spect to the places of holding meetings by 








corporations organized not for profit and 
corporations organized for profit were very 
fully stated in the Derry Council case,” 
supra. 


The question in all such cases resolves 
itself into a construction of the local statutes 
and the policy therein declared. Corpora- 
tions are mere creatures of legislation and 
enjoy whatever powers may be granted by 
the states which create them. Some states 
are strict; others are liberal. In Delaware, 
for instance, the restrictions are very few 
and the powers, broad and liberal. A cor- 
poration can there commence business with 
only $1,000, with any number of shares 
without amy par value, enjoy perpetual ex- 
istence, purchase its own shares, hold stock 
in other corporations, issue full paid stock 
for services, hold its meetings outside of the 
‘tate, and has many other attributes attrac- 
ive to promoters of corporations of an in- 
vestment or speculative character. 


Apart, therefore, from any distinction 
existing generically between corporations 
for profit and those not for profit in Illi- 
nois, it appears that the statute of that state 
distinctly provides that in the case of busi- 
ness corporations, a corporate meeting held 
without the state is void “unless such, meet- 
ing was authorized or its acts ratified by a 
vote of two-thirds of the directors, trustees, 
officers, at a regular meeting.” That statute, 
it appears to us, clearly announces a policy 
that permits meetings of corporate direc- 
‘ors or stockholders of Illinois corporations 
to be held outside of the state. And when 
this provision is construed together with 
Sec. 32 of Chap. 32 (Hurd’s Rev. Stat. 
1912) providing that “corporations not for 
pecuniary profit may elect trustees, direc- 
tors or managers from the members thereof 
i such manner at such time and places 
and for such periods as may be provided 
by the by-laws,” the application of this pol- 
icy to corporations not for pecuniary profit 
is complete. 

It has been sometimes carelessly asserted 
that a corporation being the creature of a 
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state cannot act in its corporate capacity 
outside of its own state. That depends alto- 
gether on the law of the state which creates 
it. If the law of that state gives the stock- 
holders and directors authority to meet in 
other states, to elect directors or transact 
other business, the acts are valid in the 
state of creation. There is here no ques- 
tion of exterritoriality or conflict of laws, 
as the question of the validity of corporate 
acts are here determined, as they must 
ultimately be determined, by the courts of 
the state which created the corporation and 
not by the state where any such meeting may 


be held. 


It is true, as stated by Chief Justice 
Taney, that “a corporation can have no 
legal existence outside of the boundaries of 
the sovereignty which created it,” but this 
does not militate against the rule that the 
state which created the corporation can 
give it authority to hold its meetings out- 
side’ of the state. When such meetings 
are so held outside of the state, they are 
considered for all practical purposes as hav- 
ing been held in the state of the creation of 
the corporation. 








NOTES OF IMPORTANT DECISIONS. 


PUBLIC SERVICE CORPORATIONS—CON- 
TRACT RATES FIXED BY CITY ORDI- 
NANCE.—In 87 Cent. L. J. 199, we discussed 
the question of Contract by Municipality with 
Public Service Company as to Rates Forbidden 
by State Police Power, we contending that, if 
a city had been definitely granted the right to 
contract, such contract is protected by U. S. 
constitution against impairment of its obliga- 
tion, and the court holding that under Mis- 
souri constitution such right to contract was 
under state police power and, therefore, sub- 
ject to change. 


The case discussed by us was by one of the 
divisions of Missouri Supreme Court, but later 
decisions by the court en bane approve the 





holding by the court in division. City of Ful- 
ton v. Pub. Service Commission, 204 S. W. 
386; Kansas City Bolt & Nut Co. v. Kansas 
City Light & Power Co., 204 S. W. 1074. 


In the former of these cases the City of 
Fulton, one of the parties to the contract, ap- 
pealed from the ruling of the Circuit Court, 
which was affirmed; in the latter case, the 
ruling was against a customer of a public serv- 
ice company, claiming, according to rates fixed 
by contract between a city and the company. 
But the public service commission had ad- 
vanced rates for service in both cases over 
the contract rates fixed by the parties. A city 
contended for the former rates also, in the 
case that was approved en banc. 


Looking at the case where the contention 
was between customer and public service com- 
pany, we quote from the opinion as follows: 


“While there are some minor propositions 
discussed in the briefs, there is one main ques- 
tion which will dispose of the case. We shall 
therefore confine our discussion to the one 
main question, viz.: Did the order of the Pub- 
lic Service. Commission, fixing the rates which 
the defendant company could charge for elec- 
tric energy at Kansas City, Mo., supersede 
the rates fixed by the contract theretofore ex- 
isting between the parties.” 

® 

The court then cites the ruling we discussed 
as stated supra and rules again as in division 
had been ruled that the power to make rates 
for public service arises from police power, 
and when there becomes vested in the public 
service commission such power, it may dis- 
regard all contract rates with a public serv- 
ice corporation, because such a fixing, though 
contractural in form, is not thus under the rule; 
that it is to say not subject to impairment of 
the obligation thereof. 


It further says that: “No valid reason can 
be stated why a rate contract entered into 
between a private manufacturing company 
and a public service corporation would not be 
just as much an abridgment of the rate-making 
power of the state as would a rate contract 
between a municipality and such public serv- 
-ice corporation.” 


While it is true that the contract between 
a private individual or between a private cor- 
poration and another would be subject to altera- 
tion under state police power, yet is the police 
power of a character that it cannot be precluded 
or cut off by a municipality which has been 
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vested with the right-to contract? In one case 
the individual or private corporation contracts 
with notice of police power; in the other, the 
municipality grants a franchise upon condition. 
The police power, it has been held, as in the 
latter case, is not of the kind that cannot be 
confined in its operation by solemn contract 
where a franchise may be granted. Ga. R. & 
Bkg. Co. v. Smith, 128 U. S. 174; Puget Sound 
Traction Co. v. Reynolds, 244 U. S. 574. The 
very police power here considered recognizes pri- 
vate right in public use. With regard to this 
private right there is the right of contract, just 
as there is as to any other private right; at least, 
in cases where the state has directly authorized 
a contract to be made. 


UNFAIR COMPETITION —PASSING OFF 
EARLY INFERIOR WORK OF AUTHOR AS 
A “NEW” WORK IN ORDER TO TAKE AD- 
VANTAGE OF AUTHOR’S SUBSEQUENT 
FAME.—A very novel case is agitating the law 
journals of England. The case is that of Har- 
ris et al. v. Warren et al., 35 R. P. C. 217. It 
appeared that the Mrs. Carrie Jacobs-Bond, 
one of the plaintiffs, in 1896 composed a song 
entitled, “Write To Me Often,” which, ac- 
cording to the author, was without merit and 
a complete commercial failure. The English 
copyright of this song belonged to the de- 
fendants. In 1909 Mrs. Jacobs-Bond composed 
another song, “A Perfect Day,” which, accord- 
ing to her, achieved conspicuous success, and 
had a very extensive sale throughout the world. 
Recently the defendants published an edition 
of “Write To Me Often,” which they advertised 
as a charming song by Carrie Jacobs-Bond, and 
as “now ready” and “an instantaneous suc- 
cess,” and, as the plaintiff alleged, represented 
it to be a new song by Mrs. Jacobs-Bond. 
Thereupon the action was launched asking 
that the defendants might be restrained by 
injunction from representing that the old song, 
“Write To Me Often,” was a new or recent 
work of Mrs. Jacobs-Bond, and from repre- 
senting that they were authorized publishers 
of new or recent works of hers. Damages were 
claimed. 


In denying the injunction, Eve, J. declared 
that the action was not for libel or defamation 
of character or goods, but was a “passing off” 
action and that Mrs. Bond was substantially 
in exactly the same position as a trader who 
alleges that his goods of one class or quality 
are being passed off by the defendant as and 
for his goods of another class or quality; but, 





he said, that to succeed in such an action the 
plaintiff must allege and prove the existence 
of the two classes, and unless he can do so 
he lays no foundation for his action; and that 
“assuming—though by no means conceding— 
that it would be possible for an artist or 
author to establish a clear and definite line 
of demarcation between work executed before 
and after a particular date,” no such line of 
demarcation had been alleged in the pleading, 
and it was not alleged that the earlier works 
were inferior to or of a less commercial value 
than the later works. 


The Solicitors’ Journal (London) in com- 
menting adversely on this ruling says: 


“It is noticeable that the plaintiffs tendered 
evidence to prove (1) that the artistic merits 
of Mrs. Jacobs-Bond’s old work were inferior 
to those of her later work, and (2) that the 
later works are commercially of more value 
than the older ones; but this evidence the 
learned judge refused to admit. It appears to 
us that this evidence, if admitted, would have 
tended to establish a “line of demarcation,” 
and that it should have been admitted, subject 
to an amendment of the statement of claim. 
We should not be greatly surprised if the case 
went to the Court of Appeal.” 


Apart from the peculiar rules which apply 
to infringements of trade mark or trade names, 
the gist of the offense of “passing off,” as it 
is called in England, or of “unfair competi- 
tion,” as it is called in this country,-is fraud, 
both upon the public and upon the person 


whose name or good will is used to sell an- 


other article. As said by Judge Rellslab in 
Bates Mfg. Co. v. Bates Numbering Mach. Co., 
172 Fed. 892, 895, “Equity does not concern 
itself as to what the means, how, or with what 
intent they are used, if the result is fraud, 
and, if the public are induced thereby to pur- 
chase the goods of one under the belief that 
they are those of another, such means will be 
enjoined.” 


In all cases it need only be shown that the 
probable tendency of deéefendant’s conduct is 
to deceive the public by passing off his goods 
as those of another, and thus defraud the other 
of the value of his good will. When this prin- 
ciple is applied to the good will of an author 
or publishers, it loses none of its effectiveness, 
although the means and methods of perpetra- 
ing the deception are a little different from 
those employed in the sale of goods and mer- 
chandise. 








238 


CENTRAL LAW JOURNAL 





No. 14 








Take, for instance, the “Webster Dictionary” 
cases in this country. Here the original copy- 
right had expired and anyone had the right to 
publish the work in exactly the same form 
with exactly the same matter as the original 
edition and in such case was entitled to use 
the name, “Webster.” But when enterprising 
publishers intending to profit by the good will 
of the publishers of subsequent editions, in- 
timated in their advertising that their editions 
were “revised editions of Webster’s Unabridged 
Dictionary,” or by other statements conveyed 
the idea that their dictionary of “Webster” was 
“new” and “just completed,’ they were en- 
joined from use of the word. “Webster,” since 
such use would enable them to pass off an 
earlier edition, as and for a subsequent edition, 
which was already well-known on the market. 
G. & C. Merriam Co. v. Ogilvie, 159 Fed. 638; 
Merriam v. Publishing Co., 49 Fed. 944. And 
the court held in the cases cited and others 
that might be cited, that where such repro- 
ductions were made of old editions of Web- 
ster’s Dictionary, publishers must accompany 
the use of the name of the author and the 
edition by suc’ precautionary phrases as would 
prevent dé««,cion. 


It seems clear, therefore, on principle, that, 
in the instant case, if the defendant was try- 
ing to pass off an old and inferior song on 
the public as one of the “late” compositions 
of the composer, he should have been enjoined 
on the ground that he was working a decep- 
tion on the public and injuring the plaintiff’s 
good will. 


The case does not seem to us to come with- 
in the rule applied to cases where one quality 
of plaintiff's goods is sold as and for another 
quality, requiring proof of difference or “de- 
marcation” in kind or quality, since in the in- 
stant case defendant was advertising the song 
as a “new” or “late” composition of the de- 
fendant, and as, in the “Webster Dictionary 
cases,” he was trying to use the author’s name 
to an old composition in such a way as to take 
advantage of the author’s subsequent fame 
and good will. This is wholly unlike the case 
where a dealer uses two grades of a manu- 
facturer’s product and passes off the cheaper 
grade for the better grade. In such cases it 
is, of course, necessary to prove the difference 
in grade before an injunction will lie. 





DATES AND SIGNATURES. 


“What's in a name?.... 
A rose, by any other name, would smell 
as sweet.” 
Yet, as to time— 
The rose’s fragrance much depends 
upon the date. 

As an abstract proposition, a verbal 
agreement is as binding as any other; but, 
on account of the matter of proof thereof, 
some sort of writing, dated and signed by 
the parties, is generally substituted for the 
word-of-mouth understanding, thus pro- 
viding a more permanent—and a suppos- 
edly more reliable—way of evidencing the 
agreement of the parties, as well as of 
identifying them and it. The importance 
of preserving such ready proof has led to 
numerous statutes requiring various trans- 
actions to be so evidenced in order to be 
effective. 

Thus we are brought to an age when 
practically all agreements, etc., are reduced 
to writing; but the writer, years ago, in an 
article published in The Lawyer and Bank- 
er, San Francisco, warned against the dan- 
gers of relying too strongly on written—as 
distinguished from verbal—evidence; he 
said (inter alia), “With the now universal 
use of writings as a means of proof in 
litigation, there has come amongst us even 
a greater temptation to introduce false 
documents, than there was heretofore to 
swear falsely.” 


Indeed, it is not always that the courts 
will even hold that a paper setting forth 
the terms of a transaction is a written docu- 
ment, and the matters of date and signa- 
ture are still more uncertain. 


What are “Written” Documents. — One 
would suppose, wherever the provisions of 
a transaction were set forth in any de- 
scriptive or symbolic form understood by 
the parties, upon a permanent receiving 
surface, that this would (for the purposes 
af the transaction) be considered as a writ- 
ing thereof; that is, in fact, the generally 
accepted view, so that it would be imma-- 
terial how such presentation was actually 
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made. Yet, where a statute required a 
holographic will to be written by the testa- 
tor himself, one who himself typewrote the 
body of his own will and then signed it in 
the ordinary way, did not thereby comply 
with the statute.* 


In Pennsylvania the legislature has en- 
acted that (except as to signatures) type- 
writing shall be considered as writing ;? yet 
even in that state typewritten corporate 
minutes not actually signed by the secre- 
tary, but only stamped with his name, are 
not, per se, admissible in evidence as such.* 
While the distinction between ink and pen- 
cil writing is gone in Pennsylvania,‘ yet 
this does not apply to routine business of 
the courts, whose records must be written 
in ink, or typewritten or printed, in order 
to be accepted as such.2 And where a 
statute requires the notes of testimony to 
be certified in writing by the court stenog- 
rapher, a certif-ate in shorthand characters 
was held not to be “written” within the 
meaning of the Act.® 


The document may have been prepared 
by different instrumentalities, resulting in 
conflicting provisions; in such cases that 
which has been inserted by the more per- 
sonal means, overcomes that made in the 
less personal manner, the former alone be- 
ing held to be “written”—for the purposes 
of the case. Thus, handwritten provisions 
in a printed form and inconsistent there- 
with, will prevail over the printed words; 
so, also, if the printed form were filled up 
on a typewriter whereby an inconsistency 
appeared, the print would give way to the 
typewritten words; and where a printed 
form was consistently filled up on a type- 
writer, and then a provision at variance 
with the typewriting, was added with pen 


(1) Dreyfus Est., 165 Pac. 941 (Cal.). 

(2) Act of June 18, 1895, PB L. 209. 

(3) James v. Fraternity, 54 Pa. Super. Ct. 
875 (1913). 

(4) Tomlinson’s Est., 133 Pa. St. 245. 

(5) Re 33d. Div., 34th Ward, 15 Dist. Rep. 
350 (1906). > 

(6) Howerton v. Augustine, 132 N. W. 814 
(Iowa). 





and ink, the typewriting was considered 
the same as printing, and the handwriting 
prevailed.? 

Assuming then, that we hold that which 
will pass muster as being “written,” we 
may need to rely upon it as evidence. If 
it purports to be more than 30 years old 
when offered in evidence, and if it appears 
to be an old documént and free from al- 
terations and other suspicious conditions, 
it is admissible as an ancient document 
without proof of execution. If not so ad- 
missible, then we must be prepared to 
prove the signatures, if any, thereto. 


Signatures——\When it comes to signa- 
tures, the prevalent idea, that here at last, 
we have something definitely, fixedly, and 
personally, a part of the individuality of 
the purported signer, is legally wrong. 
True, we generally find such a condition, 
and sometimes it is required by statute; 
but wherever possible the Courts hold that 
such is not necessarily the case, and that 
whatever the form of symbol, and how- 
ever, and by whomsoever, made, if it be 
so intended by the party thereby repre- 
sented, it will operate as the “signature” of 
such party. This rule may have originated 
in necessity, but even so, it now often in- 
flicts serious hardships; unscrupulous in- 
dividuals frequently procure other persons 
to sign their names to papers or obliga- 
tions not requiring to be witnessed; when 
settlement day arrives, they promptly re- 
pudiate the procured signatures and evade 
the liability, except in the few cases where 
the other party is able to show the adop- 
tion of such signature by the obligor. 


What is Sufficient as Signatures.—Or- 
dinarily a signature purports to be the name 
of the party; but the mere circumstance 
that the name is that of a person of a cer- 
tain sex, is not conclusive of that question.® 


Where, as in California and Virginia, a 
holographic will must be written and 


(7) Acme Coal Co. v. Northrup Bank, i146 
Pac. 593 (Wyoming). 
(8) Terry vy. Klein, 201 S. W. 801 (Ark.). 
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signed by the testator, it will suffice if 
testator only signs it with his initials.° Af- 
fixing a colored seal, and writing testator’s 
initials and the word “seal” thereon, if 
intended as a signature, will be enough.*® 
A “mark” signature is sufficient—the actual 
name being written by another;* or the 
“mark” may be omitted, and the party mere- 
ly touch the pen used by the other; it will 
be enough if he consciously participates to 
any extent in the act and adopts it. Even 
a finger print would no doubt be upheld 
as a signature if necessary. 


Errors in Name.—Where the identity of 
the testatrix is not questioned, her will is 
sufficiently signed by her when the sub- 
scription appears as “Nancy Wilson her 
(X) mark Whaley,’ even although -her 
correct name was Nancy Wilson Hen- 
drix.* An error in the spelling of the 
party’s name will not, of itself, prevent it 
from being sustained as a valid signature 
of such person. One who sometimes wrote 
her. first name “Lizzie,” and at other times 
“Elizabeth,” denied a signature on a judg- 
ment note “Elizze,’ as being erroneous, and 
there was other evidence pro and con; the 
Court declined to open the judgment." 


So also, where a signature is required 
by statute to be attested by a subscribing 
witness, the fact that such witness, in sign- 
ing, inadvertently wrote a name other than 
his own, would not vitiate the attestation ;*® 
and where a will was executed in duplicate, 
and one of the copies showed an error in 
the signature of a witness, a letter having 
been first omitted from her last name and 
then interlined above it, while in the other 
copy there was no such mistake, it was 


(9) Pilcher v. Pilcher, 84 S. E. 667 (1915); 
L. R. A., 1915 D. 902. 


(10) Re Severance Will, 161 N. Y. Supp. 452. 


(11) Points v. Nier, 157 Pac. 44 (Wash.); 
Hersperger’s Est., 245 Pa. St. 569. 


(12) Baumann’s Willi, 148 N. Y. Supp. 1049. 
(13) Reed v. Hendrix, 201 S. W. 482 (Ky.). 


(14) Youngk v. Keim, 39 Pa. Super. Ct. 337 
(1907). 


(15) Smith y. Buffum, 115 N. E. 669 (1917). 





held that both were valid and both should 
be probated as the will of testatrix.’® 


Placing of Signature.—The placing of a 
signature at a particular point with refer- 
ence to the body of the paper only becomes 
absolutely ‘essential when made so by stat- 
ute. Thus, in Pennsylvania, where wills 
must be signed at the “end” thereof, this 
means at the end, with regard to the sense 
of the testamentary provisions of the docu- 
ment when read. In Mississippi, where 
wills must be signed, but the statute does 
not say where, the signature is not neces- 
sarily required to be at the end of the 
will.’ The same rule prevails in New Jer- 
sey ;** but in California, where a holograph- 
ic will is required by statute to be entirely 
written and dated and signed by testator 
himself, and where testator wrote his name 
at the beginning (but not at the end) of 
the will, and concluded the document 
“whereunto I set my hand this (date),”’ it 


was held to be for the Court to determine, 


from an inspection, whether or not this 


was intended as an execution of the will, 


and the Court found it was not so intended, 
and that therefore the will was not 
“signed.”?° 


The common seal of a corporation (be- 
ing its official “signature”) need not be 
placed next to the signatures of any of the 
attesting corporate officers.*° 


Names Written by Others—A party 
need not necessarily have any physical part 
at all in the affixing of his signature to a 
document, and yet be bound by it. One 
who stands by, and either expressly or im- 
pliedly consents to another signing his name 
to a note, and to the delivery of the note 
to an innocent party for value, is bound 
thereby.** 


(16) Furber Esi., 22 Dist. Rep. 987. 
(17) Armstrong v. Walton, 62 Sou. 173. 


(18) Re Phelan’s Will, Prerogative Court 


(1913). 
(19) Re Manchester, 163 Pac. 358. 
(20) U.S. v. Mere. Trust Co., 213 Pa. St. 411. 


(21) Sackett v. Fast, 39 Pa. Super. Ct. 431 
(1909). 
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Even where testator is required by stat- 
ute to sign his will, there may be a valid 
will without such signature. Where honest 
witnesses, not actually acquainted with the 
testator, attest a signature to a paper pur- 
porting to be a will, which purported sig- 
nature is actually made by someone im- 
personating the testator, the document will 
stand as a valid will of such testator, until 
and unless, the fraud be clearly estab- 
lished.** And where a will bears a prop- 
erly executed attestation clause it has been 
held that, in the absence of proof of some 
reason for testator not signing the will, 
there is no presumption that no such reason 
exists, which will overcome the attestation 
clause, and such clause will show that 
nevertheless testator must have acknowl- 
edged as his own signature, one made either 
by himself or someone else.**, 


So also, one who holds a proper power 
of attorney may execute a paper binding 
on his principal, by signing same only with 
the principal’s name.** 


Manner of Signing.—In the absence of 
statutory requirements, signatures need not 
be done by actual handwriting, or with pen 
and ink. In Pennsylvania, the distinction 
between pen and ink and lead pencil writ- 
ing, outside of Court records and the like, 
is gone ;?> elsewhere it has been held that 
signatures may be made with a pencil.** A 
finger print impression would no doubt do, 
and a rubber stamp signature to a check is 
valid ;?" so is a similar endorsement, though 
the Negotiable Instruments Law speaks of 
“written” endorsements ;** yet, where type- 
written corporate minutes are not actually 
signed by the Secretary, but only rubber 


(22) Re McAndrew, 206 Pa. St. 366; Brincker- 
hoff v. Remson, 8 Paige (N. Y.) 488. 

(23) Elston v. Montgomery, 26 L. R. A. (N. 
S.) 420. 

(24) Tiger v. Land Co., 41 L. R. A. 805 (Neb.). 


(25) Tomlinson’s Est., 133 Pa. St. 245. 

(26) Brewing Co. v. Storage Co., 143 S. W. 
542 (Mo.). 

(27) Robb v. Penna. Co., 186 Pa. St. 456. 

(28) Flanders y. Snare, 37 Pa. Super Ct. 2§ 
(1908). 





stamped with his name, they will not be 
admissible in evidence without proof of the 
authenticity of the use of such stamp.” 


Letters bearing typewritten signatures 
are admissible in evidence ;*° but a magis- 
trates typewritten signature to a jurat of 
a constable’s return to a summons, will not 
sustain a judgment against a defendant 
who did not appear, “because it cannot be 
identified and is too liable to be erased” !** 
A sheriff may use a facsimile stamp sig- 
nature as his official signature, in making 
returns,** and a City Solicitor may use a 
printed name to Municipal Liens, if he in- 
tends it as a signtaure for the purpose ;** a 
printed signature is also sufficient evidence 
of a contract of sale, under the statute of 
frauds.** | 


From the foregoing it would seem that 
the popular conception of the legal indi- 
viduality of a signature is shot pretty full 
of holes, and that in very truth there is, 
legally, very little left in a mere name— 
except a strong probability of law suits in 
every event. It is indeed fortunate that, 
scientifically, the characteristics of identity 
of mark still are left, ready for use in sort- 
ing out the goats from the sheep,—in pro- 
tecting the innocent from the wrongdoers 
so ready to avail themselves of the doors 
of broad judicial construction, left wide 
open for them to pass through. 


Dating—The other element of written 
documents that has largely degenerated 
from a condition to a mere theory, is the 
dating thereof. 


The time of a transaction is of supreme 
importance, and for the sake of conveni- 
ence, as well as to have a ready record 


(29) James v. Fraternity, 54 Pa. Super. Ct. 
375 (1913). 

(30) Felin Co. v. Bright, 9 Sch. Co. 222. 

(31) Sechrist v. York Rys. Co., 26 Dist. Rep. 
658 (1917). 

(32) Dilworth v. Thomas Co., 26 Dist Rep. 
1018 (1917). 

(33) Philadelphia vy. Meighan, 15 Dist. Rep. 
10 (1905). 

(34) Goldowitz v. Kupfer Co., 121 N. Y. Supp. 
531. 
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signed by the testator, it will suffice if 
testator only signs it with his initials.’ Af- 
fixing a colored seal, and writing testator’s 
initials and the word “seal” thereon, if 
intended as a signature, will be enough.*® 
A “mark” signature is sufficient—the actual 
name being written by another ;** or the 
“mark” may be omitted, and the party mere- 
ly touch the pen used by the other; it will 
be enough if he consciously participates to 
any extent in the act and adopts it.1* Even 
a finger print would no doubt be upheld 
as a signature if necessary. 


Errors in Name.—Where the identity of 
the testatrix is not questioned, her will is 
sufficiently signed by her when the sub- 
scription appears as “Nancy Wilson her 
(X) mark Whaley,’ even although her 
correct name was Nancy Wilson Hen- 
drix.* An error in the spelling of the 
party’s name will not, of itself, prevent it 
from being sustained as a valid signature 
of such person. One who sometimes wrote 
her first name “Lizzie,” and at other times 
“Elizabeth,” denied a signature on a judg- 
ment note “Elizze,’ as being erroneous, and 
there was other evidence pro and con; the 
Court declined to open the judgment." 


So also, where a signature is required 
by statute to be attested by a subscribing 
witness, the fact that such witness, in sign- 
ing, inadvertently wrote a name other than 
his own, would not vitiate the attestation ;7° 
and where a will was executed in duplicate, 
and one of the copies showed an error in 
the signature of a witness, a letter having 
been first omitted from her last name and 
then interlined above it, while in the other 
copy there was no such mistake, it was 


(9) Pilcher v. Pilcher, 84 S. E. 667 (1915); 
L. R. A., 1915 D. 902. 


(10) Re Severance Will, 161 N. Y. Supp. 452. 

(11) Points v. Nier, 157 Pac. 44 (Wash.); 
Hersperger’s Est., 245 Pa. St. 569. 

(12) Baumann’s Will, 148 N. Y. Supp. 1049. 

(18) Reed v. Hendrix, 201 S. W. 482 (Ky.). 


(14) Youngk vy. Keim, 39 Pa. Super. Ct. 337 
(1907). ; 


(15) Smith v. Buffum, 115 N. E. 669 (1917). 








held that both were valid and both should 
be probated as the will of testatrix.’® 





Placing of Signature —The placing of a 
signature at a particular point with refer- 
ence to the body of the paper only becomes 
absolutely essential when made so by stat- 
ute. Thus, in Pennsylvania, where wills 
must be signed at the “end” thereof, this 
means at the end, with regard to the sense 
of the testamentary provisions of the docu- 
ment when read. In Mississippi, where 
wills must be signed, but the statute does 
not say where, the signature is not neces- 
sarily required to be at the end of the 
will.’ The same rule prevails in New Jer- 
sey ;** but in California, where a holograph- 
ic will is required by statute to be entirely 
written and dated and signed by testator 
himself, and where testator wrote his name 
at the beginning (but not at the end) of 
the will, and concluded the document 
‘‘whereunto | set my hand this (date),” it 
was held to be for the Court to determine, 
from an inspection, whether or not this 
was intended as an execution of the will, 
and the Court found it was not so intended, 
and that therefore the will was not 
“signed.’’?° 

The common seal of a corporation (be- 
ing its official “signature’) need not be 
placed next to the signatures of any of the 
attesting corporate officers.*° 


Names IVritten by Others—A patty 
need not necessarily have any physical part 
at all in the affixing of his signature to a 
document, and yet be bound by it. One 
who stands by, and either expressly or im- 
pliedly consents to another signing his name 
to a note, and to the delivery of the note 
to an innocent party for value, is bound 
thereby.** 


(16) Furber Est., 22 Dist. Rep. 987. 

(17) Armstrong vy. Walton, 62 Sou. 173. 

(18) Re Phelan’s Will, Prerogative Court 
(1913). ‘ 

(19) Re Manchester, 163 Pac. 358. 

(20) U.S. v. Mere. Trust Co., 213 Pa. St. 41 

(21) Sackett v. Fast, 39 Pa. Super. Ct 431 
(1909). 
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Even where testator is required by stat- 
ute to sign his will, there may be a valid 
will without such signature. \Vhere honest 
witnesses, not actually acquainted with the 
testator, attest a signature to a paper pur- 
porting to be a will, which purported sig- 
nature is actually made by someone im- 
personating the testator, the document will 
stand as a valid will of such testator,. until 
and unless, the fraud be clearly estab- 
lished.** 
erly executed attestation clause it has been 


And where a will bears a prop- 


held that, in the absence of proof of some 
reason for testator not signing the will, 
there is no presumption that no such reason 
exists, which will overcome the attestation 
clause, and such clause will show that 
nevertheless testator must have acknowl- 
edged as his own signature, one made either 
by himself or someone else.** 


So also, one who holds a proper power 


of attorney may execute a paper binding 


on his principal, by signing same only with 
the principal’s name.** 


Manner of Signing.—In the absence of 
statutory requirements, signatures need not 
be done by actual handwriting, or with pen 
and ink. In Pennsylvania, the distinction 
between pen and ink and lead pencil writ- 
ing, outside of Court records and the like, 
is gone ;*> elsewhere it has been held that 
signatures may be made with a pencil.** A 
finger print impression would no doubt do, 
and a rubber stamp signature to a check is 
valid ;** so is a similar endorsement, though 
the Negotiable Instruments Law speaks of 
“written” endorsements ;** yet, where type- 
written corporate minutes are not actually 
signed by the Secretary, but only rubber 


(22) Re McAndrew, 206 Pa. St. 366; Brincker- 
hoff v. Remson, 8 Paige (N. Y.) 488. 

23) 
8.) 420. 
(24) 
(25) 


Elston v. Montgomery, 26 L. R. A. (N. 


Tiger y. Land Co., 41 L. R. A. 805 (Neb.). 
Tomlinson’s Est., 133 Pa. St. 245. 

(26) Brewing Co. v. Storage Co., 143 S. W. 
542 (Mo.). 

(27) Robb vy. Penna. Co., 


(28) Flanders y. ‘Snare, 37 
(1908). 


186 Pa. St. 456. 


Pa. Super Ct. 28 
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stamped with his name, they will not be 
admissible in evidence without proof of the 
authenticity of the use of such stamp.”° 


Letters bearing typewritten signatures 
are admissible in evidence ;*° but a magis- 
trates typewritten signature to a jurat of 
a constable’s return to a summons, will not 
sustain a judgment against, a defendant 
who did not appear, “because it cannot be 
identified and is too liable to be erased” !** 
A sheriff may use a facsimile stamp sig- 
nature as his official signature, in making 
returns,** and a City Solicitor may use a 
printed name to Municipal Liens, if he in- 
tends it as a signtaure for the purpose ;** a 
printed signature is also sufficient evidence 
of a contract of sale, under the statute of 
frauds.** 


From the foregoing it would seem that 
the popular conception of the legal indi- 
viduality of a signature is shot pretty full 
of holes, and that in very truth there is, 
legally, very little left in a mere name,— 
except a strong probability of law suits in 
every event. It is indeed fortunate that; 
scientifically, the characteristics of identity 
of mark still are left, ready for use in sort- 
ing out the goats from the sheep,—in pro- 
tecting the innocent from the wrongdoers 
so ready to avail themselves of the doors 
of broad judicial construction, left wide 
open for them to pass through. 


Dating.—The other ‘element of written 
documents that has largely degenerated 
from a condition to a mere theory, is the’ 


dating thereof. 


The time of a transaction is of supreme 
importance, and for the sake of conveni- 
ence, as well as to have a ready record 


(29) James v. Fraternity, 54 Pa. Super. Ct. 
375 (1913). . 

(30) Felin Co. v. Bright, 9 Sch. Co. 222. 

(31) Sechrist v. York Rys. Co., 26 Dist. Rep 
658 (1917). 

(32) Dilworth v. Thomas Co., 26 Dist Rep. 
1018 (1917). 

(33) Philadelphia v. Meighan, 15 Dist. Rep. 
10 (1905). 

(34) Goldowitz v. Kupfer Co., 121 N. Y. Supp. 


deol. 
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thereof, the date is generally set forth in 
written documents of every kind. The 
stated date is of course supposed to repre- 
sent the true date, but as it is quite often 
a merely arbitrary statement of the time, 
it is well to consider its real status. 


There is—apart from statute—no neces- 
sity for any date to be named, as it can be 
proven aliunde, if you have the evidence 
to do so; and if it be actually set forth in 
the document, the parties are not bound 
thereby, but may show by other evidence 
that it is, or is not, the correct date.*> Such 
evidence is not construed as tending to vary 
’ the terms of a written contract and hence 
is admissible, by way of explanation or as- 
certainment of the true date.** 


Of course the prima facie presumption 
is that a paper is executed on the date it 
bears ;** but the presumption that a note 
was executed and delivered on its date ex- 
ists only in the absence of evidence to the 
contrary.** On the other hand, the mere 
dating on a note is no evidence of the 
maker’s presence at such time and place.* 
nor is the mere dating of a forged instru- 
ment sufficient evidence of venue to give 
the Court of the district named, jurisdiction 
of a charge of forgery of such document.*® 
Neither ante-dating, nor post-dating is, per 
se, fatal to a paper, but (when shown) may 
become potent evidence of fraud thereby 
sought to be carried out.*? 


Sunday Dates—The mere fact that an 
executory paper is made or dated on Sun- 
day will put the taker on inquiry, but will 
not invalidate it, if it be delivered or ex- 
ecuted on a secular day; where dated on a 


(35) Wright v. Wright, 5 Ind. 389 (1854); 
Flood vy. Pragoff, 79 Ky. 607; Deakens v. Hollis, 
5 Gill & J (Md.) 311; Baum’s Est., 260 Pa. St. 
33 (1918). ‘ 

(36) Erickson v. Robertson, 37 L. R. A. 1133 
(Minn.). 

(37) Wilson v. Glos, 107 N. E. 630 (Ill). 

(38) Womelsdorf v. Crouse, 27 Lanc. 318. 

(39) Given v. Albert, 5 W. & S. 333 (1848). 

(40) Comh. v. Fagan, 2 Dist. Rep. 401 (1893). 

(41) Commonwealth Trust Co. vy. Somerset 
Telephone Co., No. 2, 26 Dist. Rep. 828 (1917). 








Sunday it is only presumed to have been 
also delivered then, in the absence of proof 
to the contrary.** A document that is legal- 
ly void by reason of its execution and de- 
livery on a Sunday, of course cannot be 
the subject of forgery.** 


Alteration, etc-—Where the date of a 
document has been changed, that will not, 
of itself, vitiate the paper, but it will be 
treated as of its original date, if that can 
be shown. This is true, even where there 
is nothing in the present appearance of a 
note to indicate that there had been an 
alteration ‘in the date, if such alteration be 
in fact established by evidence.** And where 
different parts of a paper are written at 
different times, this wiil not constitute evi- 
dence of alteration, unless there be testi- 
mony to show that some part was written 
after the signatures were appended by way 
of executing the document.*® Furthermore, 
where several persons join in making a 
note for the benefit of one of themselves 
to whom they intrust it with the date speci- 
fied as “July —,” and where such bene- 
ficiary does not use the note till Sept. 1st; 
to which date he then changes the original 
date, such change is not a technical altera- 
tion, he having implied authority to make 


ig 


Mis-dating—Where a note in suit was 
dated January 4, 1904, and plaintiff claimed 
it should have been 1905, instead of 1904, 
the mistake being made because the writer 
was not yet accustomed to writing the new 
year, and where defendant’s pleadings did 
not raise any issue of intentional altera- 
tion, evidence of the mistake was admis- 
sible.* 


(42) Womelsdorf v. Crouse, 27 Lance. 318; 
Leith v. Bauder, 25 Dist. Rep. 528. 

(43) Comh. v. Bond, 188 Mass. 91 (1905); 
State v. Sherwood, 90 Iowa 550 (1894). 

(44) Luzerne County Bank v. Lowenstein, 68 
Pa. Super. Ct. 337 (1917). 

(45) Hutchinson y. Kelly, 114 N. E. 1012 (Ill). 

(46) Holland y. Higgins, 183 S. W. 1008 
(Tenn.). 

(47) McDonald  v. 
(Mont.). 


Kleuze, 157 Pac. 175 
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Where the statute required a written will 
to be dated, and the date was set forth in 
the instrument as the Ist day of June in 
the year “One thousand,’ while the evi- 
dence showed the paper to have been writ- 
ten in the year 1910, it was held invalid ;* 
yet, in the same state, where a will was 
fully dated 1859, and contained a gift to 
one who was not born till 1861, it was ad- 
mitted to probate, no question being raised, 
or explanation given, as to the date dis- 
crepancy.*° 


Where there was no question as to gen- 
uineness, and the alleged error in the date 
of a will only affected questions of distri- 
bution thereunder, and the will was dated 
with the year 1911, and so probated, neither 
the Register of Wills, nor the Orphans’ 
Court on appeal from his probate, had 
power to inquire into its true date, or to 
receive evidence to show that it was really 
executed in 1912; such question could only 
be gone into on distribution, by the tribunal 
making the distribution, if it were a matter 
of any consequence as affecting such dis- 
tribution.*° 


In another case, a Mechanic’s Lien had 
been filed against the defendant, under a 
statute requiring proof of service of notice 
to be filed of record in Court within 30 
days thereafter, failing which the lien 
would be of no validity. The lien was filed 
on July 7th, and the only entry on the 
Court records as to the filing of the re- 
quired proof of notice, was a rubber stamp 
endorsement by the Prothonotary on the 
back of the paper filed, stating that it was 
filed Aug. 18th. Thereafter a rule was taken 
to strike off the lien, as the record showed 
the notice to have been filed too late. Up- 
on an answer being filed, testimony was 
taken showing the belief of the Prothono- 
tary that the paper was actually filed July 
18th, the stamped date being a mistake; 
there was also evidence from a document 


(48) Re Vance, 162 Pac. 103 (Cal.). e 
(49) Re Fay, 145 Cal. 82 (1904). 
(50) Baum’s Est., 260 Pa. St. 33 (1918). 








expert showing that the movable date on 
the rubber stamp had accidentally slipped, 
or been turned, from its correct position, 
so that the type faces of “July” had gotten 
just beyond the marking field, and “Aug.” 
had just entered it, thus making the date 
read “Aug.,” which was out of alignment 
with the rest of the stamped date. Defend- 
ant urged that the Court could not contra- 
dict its own records by such extraneous - 
evidence, but the appellate Court held that 
the record should be corrected to show the 
true date, and that the rule should be dis- 
charged.** Of course if the stamped date 
had been due to other than accident or mis- 
take,—e. g., if done intentionally and know- 
ingly by the Prothonotary—the plaintiff 
would have been bound thereby, and would 
have been relegated to an action against the 
official, as his only remedy. 


Most of the litigated date questions arise 
from the fraudulent misdating of papers, 
and while the writer has had legions of 
such cases in his hands as an Examiner of 
Questioned Documents, yet comparatively 
few of them get into the reports on these ~ 
points, because there is seldom an appeal 
taken. Many of these unreported cases in- 
cluded notarial certificates to affidavits 
shown to have been fraudulently dated and 
thereupon set aside; others included cer- 
tificates of acknowledgments that were 
fraudulently dated, and therefore also put 
into the discard; still others included fraud- 
ulent accounts, and title evidences, in bank- 
ruptcy and insurance cases. The following 
reported cases are representative of the va- 
rious forms of controversy arising, how- 
ever: 

A paper was\presented for probate as a 
will and bore date nearly a year previous 
to such presentation. The alleged signa- 
ture of testator thereto was strongly at- 
tacked as being a forgery, and the con- 
testant’s evidence also showed that the pa- 
per was written and signed long after its 


(51) Christ v. Bubosky, Supreme Ct. Pa., 
Jany. Term, 1918 (not yet reported in Pa. St.). 
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date, notwithstanding the subscribing wit- 
ness testified it was written upon said date. 
The Orphans Court, on appeal, directed an 
issue dev. vel non.** 


In another case, where a party got into 
financial difficulties, he sought to protect 
himself by a confession of judgment upon 
a note under seal in favor of a relative, pur- 
porting, by its date, and alleged by the par- 
ties thereto, to have been executed and de- 
livered some years before there was any 
trouble in sight. An expert examination 
and test of the ink writing of the note dis- 
closed that the assigned date was false, and 
that the note had been executed at about 
the time when judgment was entered upon 
it, and it was dated back in an unsuccess- 
ful attempt to defraud the maker’s cred- 
itors. The note in question waived the 
benefit of the debtor’s 
though the note itself was found to be 


exemption, and 
fraudulent, yet this waiver was held (by 
reason of the attempted fraud) binding on 
the maker in favor of the other and legit- 
imate creditors of the defendant. 


In an important series of cases there were 
‘a number of proceedings in equity to com- 
pel a corporation to issue shares of its cap- 
ital stock to the several plaintiffs, who 
claimed by reason of assignments by the 
holder of what purported to be genuine cer- 
tificates of such stock theretofore issued by 
the corporation to such holder for large 
blocks of the stock. The claims were de- 
fended on the grounds that some of the 
certificates so assigned were entire forger- 
ies, and others had been fraudulently raised 
from a small, to a large, number of shares, 
and that the alleged assignor of the stock— 
who was the wrongdoer—had fraudulently 
misdated the certificates and the corporate 
records, the better to suit his purposes. At 
the trials the entire modus operandi of the 
criminal was shown by the evidence dis- 
closed by an expert examination of the 


(52) Cassidy’s Est., 21 Dist. Rep. 803 (1912). 
(53) Williams vy. Bierly, 45 Pa. C. C. Rep. 119 
(1916). 








corporate records as kept by the criminal, 
who was an officer of the company. The 
plaintiffs, under threat of judicial compul- 
sion, allowed defendant’s expert to test the 
authenticity of the writing on the certif- 
icates, by microscopic metric and colori- 
metric examinations, but declined to permit 
such writing to be tested chemically to de- 
termine their ink constituents, their real 
ages, and the questions of alterations. Fi- 
nally the Court compelled plaintiffs to sub- 
mit the papers for the latter tests, which 
were then made. The results were that all 
the cases were decided in favor of the de 
fendant corporation.™* 

The true rule would therefore seem to 
be, that where the actual execution of the 
paper is not attacked, or in question, but 
only its effect, as dependent on the date, 
the date set forth in the paper will be pre- 
sumed to be the true date, in the absence 
of evidence to the contrary, and the truth 
or falsity of such stated date can be shown 
by any lawful evidence, aliunde or other- 
wise, and will not affect the primary fact 
of execution: if, however, the actual exe- 
cution of the paper is denied, then the 
question will have to be determined by 
proof, like any other matter, and this proof 
can be met by such evidence as in any 
other case, and the result may be to dis- 
prove the execution of the paper by show- 
ing the falsity of the alleged date. 


In the latter alternative the paper itself 
will have no probative force, and the party 
relying upon it will necessarily be required 
to establish its execution, by the subscrib 
ing witnesses, or by proof of their hand- 
writing, or of the handwriting of the al 
leged signer; if these witnesses testify that 
the alleged maker signed the paper on the 
date it specified, the party relying on the 
paper will be bound by his proof, even 
though his witnesses be mistaken, of lit 
about the date. Consequently if the other 
party, by satisfactory evidence, shows that 


Trust Co. y. Somerset 


Dist. 


(54) Commonwealth 
Telephone Co., No. 2, 26 


Rep. 828 (1917) 
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the alleged maker could not have executed 
the paper on the date claimed, that would 
set aside the document, even without evi- 
dence in denial of the actual execution,— 
though any such evidence would of course 
strengthen his case. 


Judgment was entered on a judgment 
note dated March 25, 1905, and defendant 
took a rule to open, on the ground (inter 
Plaintiff called one of 
the two subscribing witnesses, who testified 
that defendant executed the note on the 
date named, and at the place set forth as 


alia) of forgery. 


part of such date. This was met by evi- 
dence of an alibi for the defendant, cover- 
ing such time and place. On appeal the 
judgment was opened, the higher Court 
wisely observing that ‘‘as there is nothing 
to show that the note was signed at any 
other time than on its date, and as the only 
evidence of the plaintiffs is that that was 
the date of its execution, it is difficult to 
see how one could conclude from the evi- 
dence that it was signed at some other 


’ 


time.”*> Of course it was unfortunate for 
the plaintiff, if his witnesses were not truth- 
ful, but (as in every other case) he was 
bound to prove the execution, and if un- 
able to do so by trustworthy evidence, the 
execution was not proven, and his case fell. 

Such a rule would seem to apply with 
even more force, where a will was in ques- 
tion, because statutes practically always re- 
quire the execution of wills to be proven 
by the evidence of two or more witnesses, 
who must separately testify, either to the 
actual execution thereof by the testator, or 
to their properly founded belief in such 
execution ; the party who is to pass on such 
proof,—whether it be register, judge, court 
or jury,—is without power to accept or to 
adopt other than such evidence as estab- 
lishing the will; one or all may feel per- 
fectly satisfied, from a personal examina- 
tion of the writing, that the will was signed 
by the party in question, yet they are power- 


(55) Keystone Brewing Co. v. 
Super. Ct. 155 (1909). 


Varzaly, 39 Pa. 





less to substitute their such belief for the 


statutory requirements as to proof. 


Yet the Supreme Court of Pennsylvania, 
in a recent remarkable decision, laid the 
foundation for plenty of future trouble by 
ignoring the foregoing distinctions. A will 
purporting to be written and signed by the 
testator on a date named therein, and at- 
tested by two subscribing witnesses, was 
contested on the ground of forgery. Pro- 
ponents’ statutory proof consisted of the 
evidence of the subscribing witnesses, to 
the effect that the testator executed said 
will in their presence at or about the date, 
and at the place, mentioned therein; this 
was corroborated by the usual proof as to 
handwriting. Contestants met this testi- 
mony by conclusive evidence of an alibi 
for the testator as to both time and place 
claimed for the execution, and this was 
corroborated by evidence as to the hand- 
writing not being that of the testator, but 
that of one of the subscribing witnesses. 
An issue being awarded, a jury trial was 
had and resulted in a verdict in favor of 
the will. Upon a new trial being granted, 
Pro- 
ponents stuck to their dates and place of 


a verdict was reached against the will. 


execution every time, and were always met 
by the alibi. On appeal the.Supreme Court 
held that, even if the jury found that the 
subscribing witnesses to the alleged will 
lied, or were mistaken, as to time and place, 
yet that would not necessarily be fatal ; if, 
notwithstanding, the jury was satisfied 
from its own examination of the writing, 
that the writing was genuine, the will would 
nevertheless be valid.*® 


The Court, in this case, entirely over- 
looked the fact that, with the formal proof 
of execution negatived, proponents’ prima 
facie case was gone, and there would be no 
writing legally before the jury—much less 
any testimony as to such writing 
jury to pass upon. 
cision be reconciled with the Pennsylvania 


for the 
How can such a de- 





(56) 
(1917). 


Seaman y. Husband, 256 Pa. St. 6571 
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statute that requires every will to be es- 
tablished by the independent testimony of 
two living witnesses who must give their 
evidence under oath before the proper tri- 
bunal? Nobody, and nothing, else—not 
even a jury and some writings—can take 
the place of such witnesses ; and when such 
witnesses are absent, or absolutely discred- 
ited, that is logically and properly the end 
of the matter, just as was held in the other 
analogous Pennsylvania case before referred 
to,°* which states the correct. rule. 

Soon after the Husband case the Su- 
preme Court of Pennsylvania made the 
broad remark, in the Baum case, before re- 
ferred to,°* that “the date is not a matter 
affecting the validity of a_ will,’—which 
was true, when limited to the facts of that 
case, because there it only concerned a 
question of distribution, and not one of 
execution, as to which latter point there was 
no controversy; but as a broad general 
statement, it was not true, and could only 
be considered as a dictum. 

This Baum case, and the Dubosky case,"® 
represent one side of the line of cleavage 
in the rule, and were both decided in 1918; 
the earlier Varzaly, Cassidy, Bierly and 
Somerset Telephone cases,®° are typical of 
the other side; the Husband case,*! decided 
in 1917, belonged with the latter class, but 
seems to have been lost in the shuffle—at 
any rate it can scarcely be depended upon 
(with safety) as an authority. 


Conclusion.—In the words of the Arabic 
proverb, “Everything crooked-necked is 
not a camel;” so before either attacking, 
or relying upon, a written document, it 
would be well to remember that 

1. Any name or symbol, made in any 
manner with any instrument (and some- 


(57) Keystone Brewing Co. v. Varzaly, ante. 

(58) Baum’s Est., 260 Pa. St. 33. 

(59) Christ v. Dubosky, ante, not yet reported 
in Pa. St. 

(60) Keystone Brewing Co. v. Varzaly, 39 
Pa. Super. Ct. 155; Cassidy’s Est., 21 Dist. Rep. 
803; Williams v. Bierly, 45 Pa. C. C. Rep. 119; 
Comh. Trust Co. v. Somerset Telephone Co., No. 
2, 26 Dist. Rep. 828. 

(61) Seaman vy. Husband, 256 Pa. St. 571. 


times even where not made by the sup- 
posed maker at all) may constitute a valid 
signature. 

2. If the execution of a writing be ad- 
mitted, the falsity of its assigned date will 
not affect its validity; but if the execution 
be denied, the false dating will probably 
be fatal to it. 

Express statutory .provisions may of 
course modify these broad and very general 
rules, which may soon come to have a 
special significance, in view of the fact that, 
right after the first heavy loss of American 
lives in the pending war, a mysterious ad- 
vertisement for “old portraits” appeared 
prominently in the daily press—something 
scarcely worth purchasing except to bolster 
up some fraudulent scheme. 

Wesster A. MELCHER. 

Philadelphia, Pa. 











CHATTEL MORTGAGE—DEMAND FOR PAY- 
MENT. 





MAUSERT v. MUTUAL DISTRIBUTING CO. 





Court of Errors and Appeais of New Jersey, 
June 17, 1918. 





104 Atl. 203. 





(Syllabus by the Court.) 


Where a chattel mortgage is payable on de- 
mand, there can be no default until demand; 
but in such case a lawful notice of intention 
to sell the chattels for the purpose of making 
the debt is equivalent to demand of payment, 
when the mortgagor has rendered an actual 
demand impossible by his flight and conceal- 
ment. 





TRENCHARD, J.: This suit was brought 
to recover damages for the conversion by the 
defendant of certain chattels of the plaintiff. 
The defendant, in its answer and at the trial, 
claimed to be a purchaser of such chattels at 
a sale thereof under a chattel mortgage giv- 
en by the plaintiff to the defendant, and 80 
sought to justify its possesion. The learned 
trial judge directed a verdict for the plain- 
tiff, leaving to the jury only the amount of 
the damages. 

We are of the opinion that the direction of 
a verdict cannot be sustained. It appeared 
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that the mortgage in question was upon the 
condition that if the mortgagor should pay 
to the mortgagee “on demand, at the office 
of said Mutual Distributing Company (mort- 
gagee) in Newark, N. J., the sum of $682.88, 
then these presents shall be void,” and fur- 
ther provided that in case of default in pay- 
ment it should be lawful for the mortgagee 
to take and sell the chattels covered, and out 
of the proceeds to retain and pay the mort- 
gage debt, and render the overplus to the 
mortgagor. Of course, under such a mort- 
gage, upon default the mortgagee may, upon 
due notice to the mortgagor, sell the chattels 
covered by the mortgage for the satisfaction 
of the mortgage debt, without resort to any 
court for a decree of foreclosure. Freeman 
v. Freeman, 17 N. J. Eq. 44. And that was 
what the defendant (the mortgagee) under- 
took to do. 


But it appeared that the mortgagee had 
not made an actual demand of payment on 
the mortgagor, and the trial judge consider- 
ed that in the absence of such a demand 
there was no default, and that therefore the 
sale was a nullity. It was upon that ground 
that he directed a verdict for the plaintiff. 
No doubt a demand on the mortgagor to per- 
form the condition of his mortgage is a con- 
dition precedent to a valid seizure and sale 
of the mortgaged chattels, where there can 
be no default until demand. Goodrich v. 
Willard, 2 Gray (Mass.) 203. And where, as 
in the present case, a chattel mortgage is 
payable on demand, there can be no default 
until demand. Goodrich v. Willard, 2 Gray 
(Mass.) 203; Ely v. Carnley, 19 N. Y. 496; 
Slingo v. Steele-Wedeles Co., 82 Ill. App. 139. 
The case of Security Trust & Safe Deposit 
Co. v. N. J. Paper Board, etc., Co, 57 N. 
J. Eq. 603, 42 Atl. 746, is not to the con- 
trary. The well-recognized rule that an ac- 
tion at law may be brought on a promissory 
note, or a bond payable on demand, imme- 
diately after its delivery and before any ac- 
tual demand has been made, has no appli- 
cation here. A chattel mortgage has char- 
acteristics which a note or bond has not. 
It is a security for a debt, and the mort- 
gagor has a right to redeem the chattels by 
Payment of the debt. 


But even in the case of a chattel mort- 
8age payable on demand a lawful notice of 
intention to sell the chattels for the purpose 
of making the debt is equivalent to demand 
of payment, when, as here, the mortgagor 
has rendered an actual demand impossible 
by his flight and concealment. Goodrich vy. 





Willard, 2 Gray (Mass.) 203. In the present 
case the evidence tended to show that im- 
mediately after the mortgage was executed 
the mortgagor abandoned his place of busi- 
ness and residence in this state, and secreted 
himself outside the state in such a manner 
that plaintiff could not ascertain his where- 
abouts. The evidence also tended to show 
that lawful notice of the intention to sell 
was given by the mortgagee. 


There is another reason why the mere ab- 
sence of actual demand of payment did not 
justify a direction of a verdict in favor of 
the plaintiff. It is a defense to an action by 
the mortgagor against the mortgagee, for 
conversion of chattels covered, that the mort- 
gagor has consented to, or ratified, the acts 
of the mortgagee. Merritt v. Ward, 113 Ill. 
App. 208. In the present case the evidence 
tended to show that, for more than two years 
after the mortgagee had taken and sold the 
chattels, the mortgagor expressed no dissat- 
isfaction with the mortgagee’s conduct, but, 
on the contrary, before bringing this suit, 
purchased of the mortgagee a part of the 
chattels, which the latter had bought at the 
sale to protect itself, and had also, with full 
knowledge of the facts, accepted from the 
mortgagee a voluntary payment of the dif- 
ference between the amount of the debt and 
what the mortgagee had realized from the 
chattels purchased at the sale. This evi- 
dence permitted of the inference that the 
mortgagor had ratified the acts of the mort- 
gagee, 

The judgment below will be reversed, and 
a venire de novo awarded. 


Note—Waiver of Preliminary Provisions in 
Foreclosure and Sale Under Chatiel Mortgage.— 
In the instant case there is no other reason than 
that absence from place where a notice to sell 
may be given cbviates its necessity. The case re- 
ferred to as supporting this ruling (Goodrich v. 
Willard, 2.Gray (Mass.) 203, shows that the rule 
that a previous demand is necessary before pos- 
session may be taken is satisfied by a notice of 
intention to sell. It was said: “It was equivalent 
to a demand of the amount due on the note.” 

In Welcome v. Mitchell, 81 Wis. 566, 51 N. W. 
1080, 29 Am. St. Rep. 913, it was said in a case 
where there was a private sale of mortgaged 
property, that the statute was designed for the 
protection of mortgagor and he may elect not to 
claim its benefits. 


And so where the mortgage contains certain 
provisions as to. taking charge of property and 
upon five days’ notice of sale, sell it, the failure 
to give such notice only makes the sale voidable 
and such failure may be waived by mortgagor as 
having been required for his benefit. Harrill v. 
Weer, Okla., 109 Pac. 539. It was said that: 
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“Plaintiff as mortgagor had a right to stipulate 
for such notice in order that he might have an 
opportunity to protect his rights at any sale made 
under the deed of trust by being present at the 
sale, or to redeem the mortgaged - property before 
the sale. * * * But the notice is for the benefit of 
the mortgagor and he may waive it. * * * If de- 
fendant was present at the sale, * * * if he 
participated in the sale by pointing out the prop- 
erty to be sold, by showing the quality thereoi 
and by helping to deliver the same after the sale, 
without objection he must be held to have waived 
the notice required by the deed of trust.” 

So. it was held that where a chattel mortgage 
required the property to be appraised and resold if 
not bringing a two-thirds value, this provision is 
waived, by mortgagor being present and not in any 
way objecting, where there was no fraud. Webb 
v. Hunt, 2 Ind. 3 T. 612, 53 S. W. 437. 

So where provision required posting of notices 
in five public places, ten days before sale, there 
was a valid sale where notice was posted in only 
one place, the mortgagor consenting to less notice 
than as stated in the mortgage. First State Bank 
v. Dougherty, Okla., 120 Pac. 656. See also Jones 
on Chat. Mtgs. (5th Ed.), 789; Stevens v. Breen, 
75 Wis. 595, 44 N. W. 645. 

Of course, if there are creditors and there is 
collusion between mortgagor and mortgagee the 
case may be very diffeernt. : 
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SHERMAN’S ROMAN LAW IN THE MODERN 
WORLD. 





This work, by Charles Phineas Sherman, D. 
C. L., Professor of Roman Law at Yale Uni- 
versity, is of more than ordinary significance. 
In the first place, it is part of the growing body 
of historical and philosophical legal literature 
whose steady increase in the last ten years is a 
matter of pride to the profession in America. 
Rich, deep, thorough scholarship is taking the 
place in this country of superficiality in the 
study of the historical and philosophical sources 
of the law. While our pragmatic theory of 
legal education has in the past turned out very 
shrewd and resourceful practitioners, it has 
not served to place their graduates on a level 
with the continental jurists, whose wider con- 
ceptions of the historical and philosophical or- 
igin of legal principles has always been frank- 
ly conceded by American lawyers. The great 
battles between different schools of legal 
thought always occurred on European soil, 
while we looked on, either without interest or 
without feeling competent to enter the lists 
and try lances with the combatants. It is, 
therefore, a matter of congratulation when an 
American jurist assumes to discuss authori- 





tatively such an inspiring theme as “Roman 
Law in the Modern World.” 

In the second place the work is of signifi- 
cance in the fact that it indicates, as it will 
no doubt promote, an increasing study of the 
Roman Civil Law. Unfortunately for our legal 
habits of thought, when America was born as 
a nation, Blackstone’s Commentaries was at 
the height of its vogue and became the bible 
as well as the primer of legal principles. Not 
only was no other book studied by the student, 
but no higher authority could be cited by the 
practitioner, with the result that the common 
law, and especially its feudal institutions and 
scholastic refinements of pleading was all the 
American lawyer knew about the great and 
universal subject of the law. Even equity, — 
which transplanted the more mature principles 
of the civil law into Anglo-Saxon jurisprudence, 
failed to take as strong root in this country 
in its early history as it did in Europe, so that 
many of the necessary changes to be made in 
common law principles, especially with respect 
to the disabilities of covertures and the prop- 
erty rights of married women had to be made 
in this country by statute, which in England 
had already been made by courts of equity. 


The author in the present work is thorough, 
exhaustive, scholarly, and yet very simple and 
attractive in his style. After a very careful read- 
ing and some comparisons we are free to say. 
that to our mind it is one of the best histories of 
the Roman law ever written, as it is the only 
work which shows the wide reaching influence 
of the Roman law upon the jurisprudence of 
every modern country, not only in Europe, but 
in Asia, the two Americas, and even in the Brit- 
ish Colonial possessions. 


One not familiar with Roman law may be in- 
clined to regard it not only as foreign to Anglo- 
Saxon jurisprudence, but as having for the 
American lawyer only an historical or academic 
interest instead of being the farthest reaching 
and most vital system of legal principles ever 
put together. The fact that the Roman borrowed 
much from the Greek, as the Greek borrowed 
from the Egyptian, does not detract from the 
Roman’s achievement in developing legal prin- 
ciples to a point never before or since reached 
by a single nation. Every other nation recog- 
nizes and develops only its own customs to the 
exclusion of the laws and customs of other 
nations. Not only was Rome the first of the 


nations to recognize the principle of comity 
with respect to the laws of other nations, but 
in her jus gentium she created a system of law 
made up of the best in the law of all nations 
and through the praeter peregrinus established 
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a jurisdiction for the enforcement of this code 
in her own capital. So just and equitable was 
this code that, not unlike the operation of 
equity in changing the principles of common 
law, the jus gentiwm finally supplanted the 
principles of the jus civile and Rome enjoyed 
a system of laws founded not merely upon 
the narrow customs and limited experiences of 
the people of a single city but upon the cus- 
toms and experiences of all the civilized peoples 
of the then known world. It is this fact that 
makes the Roman law of such value and has 
enabled it to supplant every other system of 
law of merely local origin in every nation of the 
world except where the English common law 
obtained. And even with respect to the common 
law it must be admitted by anyone who has 
made a comparison of the principles of the 
old common law and of the civil law that by the 
interference of the chancellor and the fiat of the 
legislator the jurisprudence of England and 
America is becoming more and more largely 
dominated by the principles of the civil than 
the common law. 


If this be true it is important that American 
lawyers should be thoroughly trained in the 
history and principles of the civil law, and this 
is especially true at this time when the world 
is getting closer together and intercourse after 
the present world war is likely to be so inti- 
mate. With three-fourths of the world under 
the direct domination of the civil law and with 
our own laws fast approaching a codified form 
not unlike many of the codes founded upon 
Justinian principles, a study of the great prin- 
ciples of the jurisprudence of Rome will be of 
interest and advantage to lawyer, legislator and 
statesman alike as well as to every man who 
desires to enjoy a wide horizon in his outlook 
upon law and legal history. 

Printed in three volumes, bound in cloth and 
published by Boston Book Company, Boston, 
Mass. A. B. &. 
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HUMOR OF THE LAW. 


“T liked your speech, mister,” declared the 
rural attorney who was visiting the city. 
“What kind of a lawyer are you?” 

“I’m a patent lawyer.” 

“Well, you advanced some good ideas. Have 
you got a patent on that line of talk?’—Louis- 
ville Courier-Journal. 





Sir Charles Russell was once sitting in a 
court when another. barrister, leaning across 
the benches during the hearing of a trial for 
bigamy, whispered: 

“Russell, what’s the extreme penalty for 
bigamy?” ~ 

“Two mothers-in-law,” replied Russell, with- 
out hesitation—Law Notes. 





Tired Tim sat in his prison cell listless and 
despondent. 

“I tell yer I ain’t done nuffing, guvnor,” he 
declared to the prison chaplain. “I ain’t hurt 
a fly.” 

“Come, come!” said the chaplain. “People 
don’t get imprisoned for nothing, you know, 
my man . What was the charge against you?” 

“Blest if I know, guv’nor. As far as I can 
make out, they put me in here for fragrancy!” 





Col. Thomas W. Bullitt, the father of Mar- 
shall, Scott and Keith Bullitt, was one of the 
central figures in the funniest incident I ever 
experienced in court. The Colonel was a col- 
lege graduate with a large vocabulary. He was 
examining a witness one day in Judge Toney’s 
court. This witness was a foreigner who had 
only been in this country a short time. 

His vocabulary was of the simplest type. 
He had considerable difficulty in understand- 
ing the Colonel’s questions, and finally the 
Colonel put this question to him: 

“Now, Mr. Erpelheimer, prior to the rendi- 
tion of the judgment in this cause, were you 
cognizant of the relationship existing between 
the parties litigant?” 

The witness gave a blank look at the coun- 
sel and then turned an appealing glance to the 
judge and said: 

“Jedge, I don’t know a tam ting vot he 
talks.” 

The judge joined in the burst of laughter 
which came from the jury. 

He knew what “before” and “after” meant, 
but “prior” and “subsequent” were beyond his 
ken. 
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1. Account Stated—Action Upon.—Recovery 
can be had upon an account stated only where 
the minds of the parties actually met upon the 
correctness of the account, and the defendants 
expressly or impliedly agreed to pay the bal- 
er shown.—Kanouse v. Craig, N. Y., 171 N. 


2. Arrest.—Jurisdiction—Whether a_ sheriff 
is justified in pursuing and arresting without 
a warrant one who has broken jail does not 
depend upon whether the imprisonment was le- 
gal, but on whether he has reasonable cause 
to suspect the commission of a felony.—State 
v. Starr, N. M., 173 Pac. 674. 


3. Assault and Battery —Justifiable De- 
fense.—The criminal law rule that a defensive 
assault is justifiable when it reasonably ap- 
pears to the aggressor that he is about to be 
assaulted whether his antagonist contemplated 
an assault or not does not apply in civil ac- 
tions for assault, and the aggressor must prove 
that plaintiff was culpabiy responsible for the 
deceptive appearances to escape liability.— 
Chapman v. Hargrove, Tex., 204 S. W. 379. 





4. Attorney and Client—Fidelity Insurance. 
—Company which guaranteed lawyer would 
turn over moneys collected, on account of law- 
yer’s failure to pay collection to collecting 
agency or to owner of account, whereby com- 
pany was cast in judgment, held not entitled 
to invoke against lawyer Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 332, providing that attorney 
who fails to pay over money may be proceeded 
against on motion of party injured.—United 
States Fidelity & Guaranty Co. v. Huffmaster, 
Tex., 204 S. W. 337. 


5. Bailment—Carrier.—If defehdant rented 
a team truck, and driver to plaintiff for haul- 













ing glass, he owed to plaintiff no other duty 
than to furnish a reasonably suitable team, 
truck, and driver.—Gurfein v. Rickard, Conn., 
103 Atl. 1002. 


6. Bankruptey—Appointment of Trustee.— 
Where, under agreement between majority of 
creditors, trustee was appointed to take over 
bankrupt’s property, and trustee made ad- 
vances, held, that preference lien of trustee 
was not subject to attack by creditors, who 
were parties to agreement, because it obtained 
funds for advances from associated corpora- 
tion.—Searle v. Mechanics’ Loan & Trust Co, 
U. SS. C. C. A, 249 Fed. 942. 


7. Discharge.—Under Bankruptcy Act.. § 
15a, discharge cannot be revoked, nine months 
after it was granted, on account of bankrupt’s 
failure to schedule certain property, including 
household goods, where it did not appear that 





‘creditors were not at all times well aware of 


material circumstances, or that they extended 
credit on account of bankrupt’s possession of 
such property.—Gage v. Penfield, U. S. C. C. A, 
249 Fed. 961. 


8. Discharge.—Where the failure of a 
bankrupt to keep accounts during five or six 
weeks preceding the appointment of a receiver 
was a part of his plan to prefer his relatives, 
and during that time he made preferential pay- 
ments, but ceased making deposits in bank, 
though the gross receipts of his business were 
large, a discharge must be denied.—lIn re Stern- 
burg, U. S. D. C., 249 Fed. 980. 


9.——Operation by Trustee.—Where creditors, 
who signed agreement that debtor’s property 
should be operated by trustee, who was to 
make advances, assumed agreement had been 
signed by requisite number, and trustee oper- 
ated property more than five months, making 
advances, those creditors who signed agreement 
are estopped, on debtor’s subsequent bank- 
ruptey, to assert that agreement had not been 
executed by requisite number.—Searle v. Mech- 
anics’ Loan & Trust Co., U. S. C. C. A., 249 Fed. 
942. 

10. Partnership.—Where, after dissolution 
of partnership, bankrupt agreed with claimant, 
his former co-partner, to pay firm debts, which 
remained as joint obligations of both, claimant 
cannot, having paid none of such debts, prove 
for amount thereof against estate ef bankrupt, 
for contract was in reality one of indemnity.— 
In re Tassinari, U. S. D. C., 249 Fed. 990. 


11.——Traders’ Debts——As New York Lien 
Law and Personal Property Law do not extend 
to choses in action, and as doctrine of reputed 
assets does not apply to trader’s debts, credi- 
tof of New York bankrupt, which sold on 








credit, taking back chattel mortgages on goods - 


sold and to secure loans, etc., assigned such 
accounts and chattel mortgages, is entitled to 
proceeds of accounts, collected within four 
months by bankrupt and used in its business. 
—In re Michigan Furniture Co., U. S. D. C., 24 
Fed. 978. 


12. Banks and Banking—Winding up Con- 
tract.—For loss sustained by a national bank 
through negligent conduct of its business, right 
of action against directors would be in bank, 
and it through its directors and stockholders 
could convey such right, together with its 
other assets, to another national bank, which 
had agreed to wind up its affairs—Buck V. 
Gimon, Ala., 79 So. 51. 


13. Bills and Notes—Conflict of Laws.—wNote 
signed in Arkansas but dated in Iows and pay- 
able at Iowa City, Iowa, and assigned in lowa 
to a bank in the city named, was _ subject 
to the laws of Iowa; but when suit was brought 
in Arkansas the procedure and rules of ev!- 
dence were governed by the laws of Arkansas. 
—Huff v. Iowa City State Bank, Ark., 204 S. W. 
306. 


14..——Duress.—Under Civ. Code, §§ 1569, 1570, 
a prommissory note executed by defendant an 
his wife under threat of arrest of defendant's 
employer for embezzlement held executed by 
menace so as to defeat recovery.—Merchants 
Collection Agency v. Roantree, Cal., 173 Pac. 
600. 
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15. Holder in Due Course.—A bank receiv- 
ing a note from payee in the usual course of 
business, before maturity, for a valuable con- 
sideration, and without notice of any defect 
or infirmity, has an original right of action 
against maker exempt from all legal and equit- 
able defenses to which it might have been sub- 





ject before transfer.—Davies v. Simpson, Ala., 
79 So. 48. 
16.——Holder in Due Course.—The transferee 


of a note before maturity for full value, less 
discount, is, by Laws 1912, No. 99, § 59, deemed 
prima facie to be a holder in due course, and, 
the contrary not appearing, is presumed a bona 


fide holder.—City Savings & Trust Co. v. Peck, 
Vt, 103 Atl. 1020. 
17. Unconditional Promise.—In view of 





Code Supp. 1913, §§ 3060a127 and 3060a132, re- 
quiring acceptance in writing of a bill of ex- 
change, and section 3060a134, permitting ac- 
ceptance written on paper other than the bill, 
and section 3060a135, making unconditional 
written promise to accept a bill before it is 
drawn the equivalent of an actual acceptance, 
where bank sent telegram stating that it would 
pay check in sum certain on certain signature 


there was a valid “acceptance.’’—Iowa State 
Sav. Bank of Fairfield v. City Nat. Bank of 
Tipton, Iowa, 168 N. W. 148. 


18. Boundaries—Public Highway.—While a 
conveyance by an individual of land bordering 
on public highway, in absence of provisions to 
eontrary, conveys title to center of highway if 
grantor owned such land, where state or muni- 
cipality owns land and makes conveyance call- 
ing for highway, fee to highway is not con- 
veyed.—Schutze v. Dabney, Tex., 204 S. W. 


342. 


19. Brekers—Middleman.—A middleman is 
employed to bring two or more parties to- 
gether, the parties when they meet to do their 
own negotiating and to make their own mar- 
kets, and he sustains no confidential relation 
to either party.—Arthur v. Georgia Cotton Co., 
Ga, 96 S. E. 232. 


20. Undisclosed Principal.—Brokers' con- 
tracting to sell goods and not disclosing their 
principal are personally liable for breach of 
contract, and cannot escape liability by subse- 
quently notifying buyer that contract would 
not be performed, and that they were acting as 
agents for a third person to whom the buyer 
should look for damages.—N. P. Sloan Corp. v, 
Linton, Pa., 103 Atl. 1011. 





21. Carriers of Live Stock—Limited Liabil- 
ity—Agent of delivering carrier of live stock 
shipment in interstate commerce under limited 
liability live stock contract, or through bill of 
lading, could not waive, by his conduct, a pro- 
vision of bill of lading requiring written claim 
for damages to be delivered to freight claim 
agent of initial carrier within five days.—Mey- 
ers v. Cleveland, C., C. & St. L. R. Co., N. Y., 
aN. Y. & 71. 





22. Carriers of Passengers—Alighting.—A 
carrier is not ordinarily required to furnish a 
boarding or an alighting passenger with a 
footstool, though where a car step is unreason- 
ably high, it should furnish a box or footstool 
and exercise due care to see that it is in a safe 
condition and is safely placed by its employes. 
ote Coast Line Ry. Co. v. Farmer, Ala., 
‘ 0. 35. 


23. Initial Carrier—Where initial carrier 
Sold passenger ticket on three lines of rail- 
road and on one bus line, and passenger was 
injured while riding in the‘bus, the driver of 
which was employed for such purpose by the 
railroad, the passenger’s husband had a cause 
of action against the initial carrier for such 
injuries—Gray v. Colorado Southern Ry. Co., 
Tex., 204 S. W. 347. 





24. Chattel Mortgages—Recording.—Where 
chattel mortgage was executed in the after- 
noon and filed at 9 o’clock the next morning, a 
finding that it was filed within a reasonable 
time was justified—Oakes v. Freeman, Tex., 
204 S. W. 360. 


XUM 








25. Removal of Property.—Removal of 
personal property from a foreign situs, where 
it has been mortgaged, renders such mortgage 
subordinate to rights of innocent third per- 
sons complying with the law of the jurisdic- 
tion where the property has been removed, 
where such removal was with the consent of 
the mortgagee.—Geiser Mfg. Co. v. Todd, Mo., 
204 S. f. 287. 





26. Commerce—Employe.—Member of a sec- 
tion gang, who left the place where he had 
been employed on track under orders of fore- 
man to meet him at certain station with hand 
ear, held employed in interstate commerce un- 
der the federal Employers’ Liability Act.—Wil- 
liams’ Adm’r v. Chesapeake & O. Ry Co., Ky., 


204 S. W. 292. 
27.—Rebilling.—The mere device of billing 
to an intermediate point and then rebilling 


from that point held 
of shipment as interstate. 


not to change character 
Settle v. Baltimore 








& O. S. W. R. Co., U. S. C. C. A., 249 Fed. 913. 
28. Telegraph and Telephone.—Telegram 


received at Charleston, S. C., for transmission 
to Ridgeland, S. C., sent to Savannah in Geor- 
gia, and thence transmitted to Ridgeland, was 
interstate message within Interstate Commerce 
Act Feb. 4, 1887, § 1, as amended by Act Cong. 
June 18, 1910, 7.—Berg v. Western Union 
Telegraph Co., S. C., 96 S. E. 248. 


29. Constitutional Law—Local Improvement. 
—A local improvement for installation of elec- 
troliers and conduit system for the purpose of 
lighting, cost to be charged on property with- 
in district, providing for temporary physical 
connection with a public utility company’s lines, 
does not violate Const. U. S. Amend. 14, ; 
it not becoming property of utility company.— 
Park v. Pacific Fire Extinguisher Co., Cal., 17 
Pac. 615. 


30. Prohibition Law.—Prohibition Law 
(Acts 1917, ec. 4) is not violative of the “priv- 
ileges and immunities” section of Constitution 
(article 1, § 23), as giving right to registered 
pharmacists to deal in intoxicants under cér- - 
tain restrictions, and because those who have 
liquors manufactured in state which are in 
bond may have possession, pay tax, and dis- 
pose of such liquors outside of state—Schmitt 
v. F. W. Cook Brewing Co., Ind., 120 N. E. 19. 


31. Statute of Limitations.—Acts 1912, c. 
144, providing for funding of bonds guaranteed 
by the state, and empowering commissioners 
to determine the state’s liability and whether 
to interpose a plea of statute of limitations, is 
not invalid as delegating legislative and judi- 
cial functions.—Stuart’s Ex’rs v. Board of Sink- 
ing Fund Com’rs, Va., 96 S. E. 239. 


2 
o 








32. Contracts—Custom.—In an action to re- 
cover for wheat taken as toll by a thresher- 
man, according to his usual custom, plaintiff 
could not recover unless he proved a special 
contract for a charge of a certain amount in 
cash per bushel, though defendant had threshed 
for plaintiff the two years preceding on a cash 


basis.—Brunson v. Cromwell, Ark., 204 S. W. 
303 
33.-——_Enforceability—A letter agreeing to 


pay addressee $50 weekly for the use of any 
ideas up to four in number submitted by ad- 
dressee and found acceptable and used by com- 
pany signing letter did not constitute an en- 
forceable contract, being incomprehensible and 
impossible of practical construction.—Sears v. 
New York Hippodrome Corp., N. Y., 171 N. Y. 8. 
181. 





34. Evidence.—Where a contract whereby 
plaintiff was to remove his sawmill and fix- 
tures and to cut logs brought to the mill by 
defendants in a season was not in writing, cor- 
roborative evidence showing that the testimony 
of one party as to consideration was more rea- 
sonable than that of the other was admissible. 
-—Johnson v. Sinclair, Minn., 168 N. W. 181. 


35. Instructions to Jury.—In action on ex- 
press contract, under which plaintiff was to 
be paid on a‘cost plus percentage basis, it 
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was error to charge to find for defendant if 
work done by plaintiff in spraying and paint- 
ing trees was worthless.—Rich v. Johnson, 
Conn., 103 Atl. 1003. 


36. Corpeorations—Covenant in _Mortgage.— 
Trustee in corporation’s mortgage to secure a 
bond issue was not liable to a committee of 
bondholders, after destruction of corporation’s 
property by fire, for .trustee’s failure to en- 
force an alleged covenant in mortgage as to 
ftre insurance, where mortgage contained no 
such covenant, and expressly relieved trustee 
from liability for loss from mortgagor’s failure 
to keep premises insured.—-Bell v. Scranton 
Trust Co., Pa., 103 Atl. 1019. 


37. Insolvency.—Where a corporation had 
become insolvent and had ceased to act as a 
going concern, held that it must be deemed 
dissolved within Rev. Codes, Mont. § 3837, for 
the purposes of suit against directors who in- 
curred obligations in excess of its specified 
capital —Boomer v. Rowe, Mont., 249 Fed. 946. 





38. Cevenants—Seisin.—That plaintiff knew 
of a defect in the title when he purchased the 
foreclosure certificate, giving him a right of 
action for breach of covenant of seisin as a 
part of the mortgage security, did not deprive 
him of the right to recover.—Knapp v. Foley, 
Minn., 168 N. W. 183. 


39. Damages—Breach of Covenant.—In ac- 
tion for damages for breach of contract under 
which plaintiff moved his sawmill and fixtures 
to saw logs to be brought to mill by defend- 
ants during a season, evidence as to cost of 
removing mill was admissible to corroborate 
plaintiff's claim as to quantity of logs to be 
furnished by defendant under’ contract.— 
Johnson v. Sinclair, Minn., 168 N. W. 181. 


40. Street Pedestrian. — Where woman 
pedestrian tripped over obstruction in sidewalk 
and her fall, concurrently with previous in- 
juries from childbirth, caused additional in- 
juries which would not otherwise resulted, she 
was entitled to damages for injuries thus re- 
sulting.—Elrod v. Town of Franklin, Tenn., 204 
S. W. 298. 

41. Eseape—wW illfulness.—Defendant, con- 
victed of gambling, and fined and hired under 
convict bond, who left employer’s place be- 
cause he had nothing to eat, and did not know 
his employer had made arrangements with 
third persons to feed him, was not guilty of 
Lg escape.—Coleman y. State, Tex., 204 S. 
V. 

42. Exeeution—Alteration of Contract.—In 
suit by sheriff, under Act March 30, 1915 (P. 
L. pg. 182), against one alleged to owe money 
to a judgment debtor, the court could not 
change the terms of a contract between such 
third person and the judgment debtor, on the 
ground that the consideration was too low.— 
Sebring v. Pratt, N. J., 103 Atl. 999. 


43. Injunction.—Where after levy had been 
made under final justice court judgment writ 
of garnishment was issued against the judg- 
ment debtor in a suit against his judgment 
creditor held plaintiff was not entitled to in- 
junction restraining sale under levy since he 
was entitled under such facts to be discharged 
from garnishment.—Littlefield v. Ham, Tex., 
204 S. W. 356 


44. Executors and Administrators—<Appoint- 
ment of Corporation.—Charter of a bank pro- 
viding that it might “accept and hold all such 
trusts” as may be committed to it does not 
authorize such bank to be appointed executor. 
—German-American Bank of Baltimore v. Kopp, 
Md., 103 Atl. 1009. 


45. Special Lien—Building company which 
employed agent to collect rents, who did so, 
and died insolvent owing it, cannot charge as- 
sets of estate with special lien on ground funds 
collected by agent as rentals went to increase 
his assets—Raymuth Real Estate & Building 
Co. v. Robinson, Mo., 204 S. W. 276. 


46. Will—Under will declaring that cer- 
tain mines should be held at certain prices un- 
til daughter should become 21 years old, and 

















“the money received after my death from each 
of said groups of mines shall be divided and 
paid over as follows,” executrix would have 
no right to lease mines and merge royalties 
into what was denominated by will residue — 
Im re Campbell's Estate, Utah, 173 Pac. 688, 


47.——Will.—-Where a will provided that a 
certain attorney should be retained in the set- 
tlement of the estate, he was not entitled to 
prepare and file a petition for sale of deced- 
ent’s realty and to have it signed by the exe- 
ecutor against the latter’s wishes.—Lochary y. 
Corrigan, Md., 103 Atl. 1006. 


48. Exemptions—Mechanic.—An itinerant 
sawmill owner operating mill with the aid of 
his wife and son and sawing wood on the 
ground for others was a “mechanic” within 
Code, § 4008, exempting tools of the mechanic 
from execution, and his sawmill, though of a 
value of $800. was a “tool” or “instrument” 
within the siatute——Baker v. Maxwell, Iowa, 
168 N. W. 160. 


49. Frauds, Statute of—Partition Fence— 
Agreement between owners as to part of parti- 
tion fence to be erected by each, though not 
in writing, as provided by statute, having been 
performed by one, with knowledge and con- 
sent of the other, is binding on the parties.— 
Little v. Laubach, lowa, 168 N. W. 155. 





59. Gaming—Lending to lLoser.—One who 
lends money to the loser in an illega) transac- 
tion, such as gaming or betting, can recover 
the loan, nothwithstanding he knows that the 
loser is going to pay his indebtedness with it. 
—Pennsylvania R. Co. v. Rosenfeld. U. S. C. C. 
A., 249 Fed. 964. 


51. Garnishment—Negotiatable Note.—Judg- 
ment cannot be rendered against garnishee be- 
cause of its megotiable bonds and notes issued 
to defendant corporation; defendant having, 
before the writ was levied, by dividend not 
fraudulent as to creditors, distributed them to 
its stockholders.—Saunders v. Hackley & Hume 
Co., Mo., 294 S. W. 269. 


52. Guaranty—Bar of Action.—In the case of 





an absolute guaranty to pay the obligation. 


of another, suit on the guaranty is not barred 
by delay in calling upon the debtor for pay- 
ment.—Pfeiffer v. Crossley, N. J., 103 Atl. 1000. 


53. Construction of.—Stockholders’ guar- 
anty of mercantile company’s accounts held not 
to be limited, without regard to intention of 
parties, to debts of old mercantile company, 
new company of same name having been in- 
corporated to take over its assets on expira- 
tion of 10-year period of its incorporation.— 
Cooper Grocery Co. v. Eppler, Tex., 204 S. V 
338. 


54. Guardian and Ward—Surety on Bond.— 
Where guardian of minor has given general 
bond as required by. statute and has embez- 
zled funds received by him as dividends on 
corporation stock accruing from sale of cor- 
poration’s real estate, surety held liable not- 
withstanding that stock be considered realty. 
—Municipal Court of Providence v. United 
States Fidelity & Guaranty Co., R. I, 103 Atl 





55. Highways—Construction and_ Repair.— 
Rentals for use of horses and tools used in 
highway construction are “supplies,” if not 
“materials,” within St. 1897, pg. 201, requiring 
county contractors to give bond to pay for 
materials and supplies furnished for perfor- 
mance of work.—Bricker y. Rollins & Jarecki, 
Cal., 173 Pac. 692. 


56.- Law of Road.—An automobilist going 
up hill, who turned to left side on overtaking 
vehicle and collided with another machine com- 
ing down hill on the right side and in plain 
view, was negligent.—Griessel v. Adeler, N. Y., 
2 = ES. DM Be 


57. Husband and Wife—Coverture.—Where 
a widow continued to transact business in the 
same name after marrying again, and indo 
a promissory note as an accommodation in- 
dorser, in a suit thereon she was not esto) 
to plead coverture by her representative 
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she was a widow.—First Nat. Bank v. Shumard, 
N. J., 103 Atl. 1001. 


58.——_Joiner in Note.—Where wife joins with 
husband in executing note to secure husband’s 
debt and gives mortgage on her land, to se- 
eure note, she cannot compel a bona fide pur- 
chaser of note to marshal the assets of payee 
before foreclosing mortgage.—Davies v. Simp- 
son, Ala., 79 So. 48. 


59. Injunction—Nuisance. — Plaintiff could 
not be granted injunction against city officials, 
if, as result of refusal to comply with void 
council order to remove his building as nui- 
sance, they procured issuance of warrant charg- 
ing him with violating nuisance ordinance, for 
such action was act of individuals, for which, 
if malicious, he had adequate remedy at law.— 
Sevier v. City of Barbourville, Ky., 204 S. W. 
294. 


60.—Public Service Corporation.—A_ city 

may maintain a bill to enjoin an electric com- 
pany from increasing rates as to its citizens, 
nothwithstanding that the citizens could re- 
dress the wrong individually or collectively; 
the object being to prevent a possible loss or 
inconvenience to them by non-compliance with 
the contract between the city and the com- 
pany’ to furnish light, the company being a 
public service corporation.—Mobile Electric 
Co. v. City of Mobile, Ala., 79 So. 


61.——Restrictive Covenant.—Where lease 01 
theater building required lessee to operate it 
“as a first-class theater catering to the best 
class of people,” refusal of interlocutory in- 
junction restraining its operation, in view of 
the exhibition of first-class moving pictures 
attracting the best class of people, or of such 
pictures in connection with spoken drama and 
of renewal of lease on same terms, held not 
error, in view of construction by parties.—Asa 
G. Candler, Inc., v. Georgia Theater Co., Ga., 
% S. BE. 226. 


62. Insurance—Beneficiary Society.—A _  fra- 
ternal beneficiary society is not estopped from 
pleading ultra vires as to contract which is 
beyond the powers confererd upon it by the 
Statute (Rev. St. 1913, §§ 3295, 3296), under 
which it is organized.—Haner v. Grand Lodge 
A. 0. U. W. of Nebraska, Neb., 168 N. W. 189. 


63.——-Conditional Sale Contract.—Where 
agent of insurer was put upon inquiry as to 
ownership of insured property, which he could 
have ascertained from recorded conditional sale 
contract, requiring buyer to insure for seller’s 
benefit, and premiums were accepted, equity 
will reform the policy in the interest of the 
teal owner.—Robbins v. Milwaukee Mechanics’ 
Ins. Co., Wash.,- 173 Pac. 634. 


64——-Double Indemnity.—While insured en- 
tered upon automobile elevator in garage with 
consent of employe of garage company, such 
employe was not an agent of defendant insurer 
whose policy provided for double indemnity for 
injuries sustained in passenger elevator and 
could not waive any provisions of policy.—Losie 
Vv. Royal Indemnity Co., N. Y., 171 N. Y. S. 174. 


65. Intoxicating Liquors License—Prosecu- 
tion for Sale of.—Intoxicating liquor at retail 
without license in local option territory may 
be maintained under Pen. Code 1911, -art. 597, 
Providing penalty for such sales, but not un- 
der article 612, as amended by Acts 35th Leg. 
(Fourth Called Sess.), ec. 6, § 1, making offense 
of selling liquor without a license a felony; 
such provision not applying to local option ter- 
titory—Buckner v. State, Tex., 204 S. W. 327. 


66. Joint Adventures—Proportunate Store in 
Property—Where plaintiffs and defendants 
engaged in joint adventure and employed an- 
other to develop a system of gears for motors, 
and the employe developed such a system which 


‘defendants and the inventor converted by in- 


Corporating and issuing stock to themselves, 
Plaintiffs were entitled to a transfer of a_pro- 

rtionate share of the stock.—Bryan v. Scur- 
lock, Iowa, 168 N. W. 144. 


67. Landlord and Tenant—Restrictive Cove- 
Nant—Covenant in lease of theater building, 
Tequiring lessee to operate a first-class theater 


_Saterine to best class of people, limited les- 


YUM 





see’s general rights, and was in effect an im- 
plied negative covenant against use of build- 
ing for any other purpose.—Asa G. Candler, 
Inc., v. Georgia Theater Co., Ga., 96 S. E. 226. 


68. Stipulation in Lease.—Stipulation in 
lease that lessee shall clear the land, and stipu- 
lation that lessor shall assist in clearing by 
furnishing man and team, are dependent cove- 
nants.—Holden y. Gulstrom, Ore., 173 Pac. 672. 


69. Stipulation in Lease.—A stipulation in 
a lease that the premises are in good condi- 
tion and to be kept so by the lessee is binding 
on the tenant as respects a latent defect, in 
the absence of showing that such defect might 
not have been discovered before making the 
a v. Moran, Cal., 173 
Zac. 596. . 


70. Libel and Slander.—Libel per se.—Where 
defendant published and circulated, in writing 
and verbally, of plaintiff's father, that he was 
considered very disagreeable, not stable, went 
to extremes in conversation, and died in the 
poor farm, plaintiff had no right of action 
against defendant on account of such state- 
a v. Downing, Iowa, 168 N. W. 
vi. 


71. Libel per se.—Insurance company’s 
letter noting that premiums had not been re- 
ported by plaintiff, its collector, mailed to pol- 
icy holders whose premiums had been paid, and 
remitted, though not libelous per se yet if 
naturally understood by recipients as charging 
a crime or as otherwise defamatory was libel- 
ous.—Keating v. Prudential Casualty Co., Minn., 
168 N. W. 178. ) 


72. Pleading and Practice—In an action 
against a credit company for libel for placing 
plaintiff’s name in a list of debtors, it was 
necessary to set out the words in the list which 
were regarded as libelous.—Henderson y. Credit 
Clearing House, Tex., 204 S. W. 370. 


73. Mandamus—Discretion.—Where :defend- 
ants as school trustees contracted to pay plain- 
tiff a salary for teaching school but refused 
to sign or approve his voucher for the last 
month, plaintiff could not have mandamus to 
compel the signing of the voucher, since the 
approval thereof was discretionary with the 
trustees.—Wells v. Burner, Tex. 204 S. W. 363. 


74. Discretion—Mandamus will not lie to 
control discretion of city council in refusing 
to approve a plat, but, if refusal.is arbitrary 
or based on ground not warranted by law man- 
damus will lie to compel council’s approval.— 
State v. City Council of City of Minneapolis, 
Minn., 168 N. W. 188. 


75. Master and Servant—<Assumption of 
Risk.—A brakeman on a logging train who had 
been working at the job for two months and 
knew of the uneven condition of the track’ as- 
sumed the risk of the obvious danger in at- 
tempting to couple with a short reach bar an 
engine on lower section of the track to a car 
on a higher section.—A. J. Neimeyer Lumber 
Co. v. Watson, Ark., 204 S. W. 310. 


76.——Contract for Services.—Where, under 
a eontract for services for one year at $50 a 
week, plaintiff went to work on Wednesday, 
January 2d, January ist being a holiday he 
was not entitled to a full week’s pay for that 
week, regardless of work done by him on Mon- 
day, December, 31st, prior to the commence- 
ment of the contract.—Berlat v. Lasner, N. Y., 
171 N. Y. S. 143 


77.—Fellow Servant.—Porter washing win- 
dows in store entrance was a fellow servant 
with a clerk entering the store, and if he neg- 
ligently permitted water to remain on the floor 
and freeze, the master was not liable for in- 
juries to the clerk, who slipped on the ice and 
fell—Dreyfus & Co. v. Wooters, Va., 96 S. E. 
235. 




















78.——General Contractor.—Business of gen- 
eral contractor, residing in and having a gen- 
eral office in Minnesota was localized in Minne- 
sota, and employment of a general foreman, 
residing in Minnesota and hired therein was 
referable to business conducted in Minnesota, 
and to his fatal injury on a job at Minot, N. 
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D., Workmen’s Compensation Act 
State v. District Court, Rice County, Minn., 168 
N. W. 177. 


79.-——Punitive Damages.—Where an employe 
in a railroad shop was electrocuted while hoid- 


ing a defective electric light attached to a 
cord which light had been defective for at 
least a week, and had shocked witness six or 


eight different times, although the dangerous 
condition had been reported to the officer in 
charge, punitive damages might be allowed.— 
Ennis v. Yazoo & M. V. R. Co., Miss., 79 So. 73. 


80. Termination of Relation——Where em- 
ploye agreed to write words and music of two 
songs during every month during term of con- 
tract of employment, his failure to write music 
of songs submitted during a month gave em- 





ployer the right to terminate contract at end 


of such month.—Gerber v. Kalmar, Puck & 
Abrahams, Consolidated, N. Y., 171 N. Y. S. 
92. 


&8t.——Workmen's Compensation Act.—-Under 
workmen’s compensation statute, amount which 
relatives of employe who loses his life are 
entitled to receive does not come to them by 
inheritance from deceased, nor does it become 
part of his estate, and only cause of action 
which relatives have given by statute, and vests 


originally in beneficiaries named.—Aetna_ Life 
Ins. Co. v. Otis Elevator Co., Tex., 204 S. W. 
376. 


82. Mortgages—Foreclosure.— Where mort- 
gagee foreclosed upon default in payment of 
tirst of several notes, and exercised right un- 


der mortgage to declare entire debt due, and 
proceeds of sale were insufficient to pay cer- 
tain notes not then due, mortgagee was not 


entitled to a deficiency judgment against mort- 
gagor for such notes not yet due.—Burnside 
v. Craig, Minn., 168 N. W. 175. 


83. Negligence—Dangerous Agency.—An au- 
tomobile is not a dangerous agency so as to 
make its owner liable for injuries to travel- 
ers inflicted while being driven by another per- 
son, irrespective of the relationship of master 
and servant or principal and agent.—King v. 
Smythe, Tenn., 204 S. W. 296. 


84. Parent and Child—Agency.—Where a 
father allows his son to drive an automobile 
which he has furnished for the pleasure of 
his family whereby the son injuries the pro- 
perty of a third party, the father is liable, the 
son while so driving acting in the furtherance 
of the father’s purpose.—-King v. Smythe, Tenn., 
204 S. W. 296 


85. Principal and Surety—Rights of Surety. 
—Where coal wholesaler required bond of re- 
tailer stipulating for payments and account- 
ing each month, the wholesaler, in order to 
preserve its rights against the surety, was not 
required, on the first occasion when the ac- 
counting at the end of the month was not made, 
to terminate the contract immediately.—Ala- 
bama Fidelity & Casualty Co. v. Alabama Fuel 
& Iron Co., Ala., 79 So. 57. 


86. Railroads — Contributory 
Where plaintiff, 14 years old, testified that 
while crossing the track, after she had stop- 
ped, looked, and listened, she was struck by 
a standing car propelled by other cars “kicked” 
loose down the track, without warning, she was 
not guilty of contributory negligence as a 
matter of law.—Louisville & N. R. Co. v. John- 
son, Ala., 79 So. 43. 


87.——Ordinary Care.—Failure to exercise or- 
dinary care to avoid injury to trespasser after 
his presence is known is usually so akin to 
willfulness or wantonness as to create a liabil- 
ity, where failure to exercise that care would 
render one liable-—Smith v. Western & A. R. 
Co., Ga., 96 S. E. 230. 


88. Spur Track.—Engineer of train run- 
ning on a spur track into the yard of a mach- 
ine manufacturing plant was negligent where 
he failed to use ordinary care, although train 
Was operated in.the usual and ordinary way 


Negligence. — 





and according to a custom established between 
railroad company and machine company.—Pettit 


applied.— 





— 





v. Howard & Bullough American ) 
R. L, 103 Ath 994 ¢ es 


89. Receivers—Franchise Tax.—Where the 
property of a railroad company was operated 
by receivers, and the corporation, had it been 
operating the property, would have been liable 
for the franchise tax imposed by Laws Ark 
1911, pg. 67, the receivers should be directed 
to pay such taxes accruing during the receiy- 
ership.-—-Bright v. State of Arkansas, U. Cc. 
Cc. A., 249 Fed. 950. ‘ 


90. Replevin-—Abandonment.—Where dairy 
company knowingly permitted its customers to 
sell or dispose of bottles and did thereby aban- 
don the bottles, it could not recover them from 
a subsequent purchaser.—St. Louis Dairy Co. 
v. Northwestern Bottle Co., Mo., 204 S. W. 281, 


91. Sales—Condition Precedent.—Under a 
contract by brokers selling cotton linters “f. 9. 
b. cars mills,” allowing buyer to examine stock 
at point of shipment, such privilege was not 
a condition precedent to effect of contract, and © 
might be exercised or waived without affect- 


ing its validity—-N. P. Sloan Corp. vy. Lin 
Pa, 103 Atl. 1011. = 
#2.——Delay.—Continued delays in payment 


beyond 30 days after each shipment contrary 
to terms of sale, notwithstanding warning, was 
a breach of the agreement as a whole, justify- 
ing the seller in refusing to make further de- 
- acai atta v. Engel, N. Y., 171 N. ¥%. & 
‘. 


93.——Uneonditional Offer.—A letter offering 
flour at a certain price, “based on today’s mar- 
ket. * * * and hope to have your accept- 
ance before we have another advance,” was not 
an unconditional offér, and was.only good un- 
til there was another advance.—Denton Mill- 
ing Co. v. Green, Tex., 204 S. W. 362. 


S4. Street Railroads ... City Ordinance. — 
Where ordinance giving right to street rail- 
road company to maintain single or double 
track was passed pursuant to general powers 
conferred by Legislature, it became in its na- 
ture upon acceptance by company a contract 
right, alike binding upon state, municipality, 
and utility.—City of Vincennes y. Vincennes 
Traction Co., Ind., 120 N._E. 27. . 


95. Taxation—Railway Purposes.—Real pro- 
perty owned by railroad and not used by it, 
but leased for lumber and coal yards, was not 
“owned or operated for railway purposes” with- 
in Gen. St. 1913, § 2226, and was subject to an 
id valorem tax, though company had paid 
gross earnings tax.—In re Certain Real Estate 
Taxes against Certain Lands, ete., Minn., 168 
N. W. 180. 


96. Theaters and Shows—Motion Pictures— 
fhe primary meaning of the word “theater” 
from the Greek meaning literally “ a place for 
seeing,” in 1908 did not include a moving pic- 
ture show, even if such exhibition were within 
the secondary meaning of the word.—Asa G. 
gg Inc., v. Georgia Theater Co., Ga. 96 


97. Treaties—Selective Service Law.—A re- 
sident subject of Spain of registration age, who 
has declared his intention to become a citi- 
zen, held subject to the Selective Service Law, 
although by the treaty of April 20, 1903, he-is 
expressly exempted from compulsory military 
service in the United States.—Exparte Larrucea, 
U. S&S D. C., 249 Fed. 981. 


98. WVender and Purehaser—Description of 
property.—Where deed under contract of sale 
contained the same description as the contract 
of sale and every deed previously conveying 
the land, the purchaser could not refuse the 
deed on the ground that the description did not 
show the number of feet or chains on the dif- 
ferent boundaries.—Wolford vy. Jackson, Va» 
96 S. E. 237. 


_ 99. War—-Espionage Act.—Offense of caus- 
ing or attempting to cause insubordination, dis- 
loyalty, mutiny, or refusal of duty in the mili- 
tary or naval forees, in violation of Espion- 
age Act June 15, 1917, tit. 1, § 3, defined— 
United States v. Krafft, U. S. G. C. A., 249 Fed. 
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